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Clean Water Rule Comment Compendium
Topic 7: Features and Waters Not Jurisdictional

The Response to Comments Document, together with the preamble to the final Clean Water

Rule, presentthe responses of the Environmental Protection Agency (EPA) and the Department
of the Army (collectively Athe agencieso) to
on the proposed rule (79 FR 22188 (Apr. 21, 2014)). The agencies have addlssgeiticant

issues raised in the public comments.

As a result of changes made to the preamble and final rule prior to signature, and due to the
volume of comments received, some responses in the Response to Comments Document may not
reflect the languagin the preamble and final rule in every respect. Where the response is in
conflict with the preamble or the final rule, the language in the final preamble and rule controls
and should be used for purposes of understanding the scope, requirementdsaridizanal

rule. In addition, due to the large number of comments that addressed similar issues, as well as
the volume of the comments received, the Response to Comments Document does not always
crossreference each response to ¢benmenter(s) whoaised the particular issue involved. The
responses presented in this document are intended to augment the responses to comments that
appear in the preamble to the final rule or to address comments not discussed in that preamble.
Although portions of thengamble to the final rule are paraphrased in this document where

useful to add clarity to responses, the preamble itself remains the definitive statement of the
rationale for the revisions adopted in the final rule. In many instances, particular responses
presented in the Response to Comments Document include cross references to responses on
related issues that are located either in the preamble to the Clean Water Rule, the Technical
Support Document, or elsewhere in the Response to Comments Documessuédl on which

the agencies are taking final action in the Clean Water Rule are addressed in the Clean Water
Rule rulemaking record.

Accordingly, the Response to Comments Document, together with the preamble to the Clean
Water Rule and the information daimed in the Technical Support Document, the Science

Report, and the rest of the administrative record should be considered collectively as the
agenciesb6 response to all of the significant
Response to Commeri®cument incorporates directly or by reference the significant public
comments addressed in the preamble to the Clean Water Rule as well as other significant public
comments that were submitted on the proposed rule.

This compendium, as part of the ResmottsComments Document, provides a compendium of

the technical comments about Features and Waters Not Jurisdictional submitted by commenters.
Comments have been copied into this document
Footnotes in regular fontataken directly from the comments.
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Topic 7. FEATURES AND WATERS NOT JURISDICTIONAL

Summary Response

In the final rule the agencies have provided clarified informatiegarding features that are not
considered Awaters of the United Stateso, eve
criteria for jurisdiction under paragraphs @)hough (a)(8)Collectively referred to as

Aexcl usi onso, tiefieast per &g e nstabding @alctieecandgdcleical

judgment that certain waters and features are not subject to the T &xclusions are an

i mportant aspect of the agenciesd policy goal
categortal assertions of jurisdiction over tributaries and adjacent waters, as defined, simplify the
jurisdiction issue, the categorical exclusions will likewise simplify the process, and they reflect

the agenciesd deter mi nat donrsgence,fthe tabedawbndthe s o f
agenciesb6 experience and expertise.

The agencies received numerous comments on the exclusions contained in the proposed rule

from the public, potentially regulated entities, and the Science Advisory Board. Many

commentes felt that the proposed language regardirguskonswas not specific enough or did

not define important terms used. In response to these comments, the agendiesauredhe

preamble discussianf this section and expand#te number of exclusioristed in order to
increase clarity r eSpmecommemgterststated thee gxelusionsldheud | nt e
not apply where a water has a significant nexus or meets one of the categories in paragraph (a).

The agencies disagree with these suggestinddelieve it is a reasonable approach for the rule

to clearly identify what waters are and are not jurisdictiofi&le Science Advisory Board and

several other commenters stated that the propmsgdsiongdid not reflect the scientific record

or lackel adequate scientific justificatiorhe agenciggdetermination that certain features are

not Awaters of the Unit exhcluSidnaAtthewmguidesl bythet s ol e
available scientific informatiorexclusionsare also guided by Sugme Court casestatutory

|l anguage and regulatory policies, afmhisjusthe age
asa significant nexus determination is not a purely scientific ingtheyexclusions reflect
determination by the agencitmt t he f eatures detailed shoul d

United State® b arsaa evaluation of the law, science, and functions provided by these

features. The agencies believe the exclusions contained in the final rule provide a balance
betweerprotection and clarity that is reasonahted consistenwi t h t he st atuteds ¢
objectives.

It i s important to note the difference betwee
Stateso (exclusions) an dtiorad04(f), also knowmas covered wu
i e x e mpRecagmzing the vital role of farmers in providing the nation with food and fiber,

the Clean Water Act in Section 404(f)(1) (33 U.S.C. § 1344(f)(1)) exempts many normal farming
activities such as seeding, harvegtioultivating, planting, soil and water conservation practices,

and other activities from the Section 404 per
and ranching is clarified in the agentiesod6 i m
mean established and ongoing activitiedigtinguish from activities needed to convert an area

to farming, silviculture, or ranching amtivities that convert a water to a reater.While
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waters subject to normal farming, silviculture, or ranchprartices may be determined to

significantly affect the chemical, physical, or biological integrity of downstream navigable

waters, the agencies believe that such determination should be made based-spectase

basis instead of by rule. The agen@éso recognize that waters subject to normal farming,
silviculture, or ranching practices are often associated with modifications and alterations

including drainage, changes to vegetation, and other disturbances the agencies believe should be
specificallyconsidered in making a significant nexus determination. Nothing in this rule changes
the exemptions covered in 404(f) or current agency implementation of the exemptions.

I n the final rul e al |l existing exclusions fro
retained, and several exclusions reflecting longstanding agency practice are added to the

regulation for the first time. Prior converted cropland and wasétnhent systems have been
excluded from the definition of dAwaters of th
respectively, and only ministerial changes are made. These two exclusions remain substantively
and operationally unchanged. The agenadks exclusions for waters and features previously

identified as generally exempt in preamble language ffederal Registenotices by the Corps

on November 13, 1986, and by EPA on June 6, 1988. This is the first time these exclusions have
been establislieby rule. The agencies for the first time also establish by rule that certain ditches

are excluded from jurisdiction. The agencies add exclusions for groundwater and erosional

features, as well as exclusions for some waters that were identified in guilicents as

possibly being found jurisdictional under proposed rule language where this was never the
agencies6 intent, s uc ltongractedto acomveywradt, errstore ont r o |
stormwater, and cooling ponds that are created in dry Famificial lakes and ponds subject to

this exclusion are created in dry land to hold or store water for uses where isolation from
downstream waters for the duration of the associated activity is ess€udraleyances created

in dry land that are physicglconnected to and are a part of these artificial lakes and ponds

created in dry land are also excluded from jurisdiction under this provisioese artificial

features work together as a system, and it is appropriate to treat them as one functional unit
These exclusions reflect current agenciesodé pr
excluded furthers the agenciesb6é goal of provi
protected under the CWAVaters and features that aecluded under paragraph (b) of the final

rule cannot be determined to be jurisdictional under paragftaj{4) through (a)(8)

Many commenters stated trdti mamma de 6 f aci |l iti es and features
of exclusions. The agenciesdaot f eel that this addition woul c
madeo would potent i al hguatiafeafresywithoot regarditoadhege n u mb
potential for significant nexus to traditional navigable waters, interstate waters, or teisgasgal

Given the extensive human modification of watercourses and hydrologic systems throughout the
country, it is often difficult to distinguish between natural watercourses and watercourses that are
wholly or partly modified or constructeilany featureshat potentially convey waters and/or

pollutants to (a)(:fa)(3) waters have been historically created or altered, such as channelized
streams and impounded areas, and toaddicbad exclusion fahese waters to the list of

excluded features would nahprove regulatory clarity, nor be consistent with the goals of the

statute. The agencies believe the expanded exclusions for cooling ponds, stormwater control
features, and wastewater recycling structures created in dry land, as well as certain types of
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ditches, provide clarity regarding many of the features that prompted these comments, as well as
the necessary environmental safeguards.

Overall the agencies received many comments related to the jurisdictional status of ditches. In
response to commentietagencies have revised the exclusions for ditches to more effectively
reflect the agenciesd intent Bhma pgeowdides @raem@f
to ditches in the final rule balances theotection of ditches that replace or fuontas

tributaries with the exclusion of ditches that provide minimal, if any, tributary function and have

not been historically regulated in practiCBaus, the treatment of ditches in the final rule is

based on the science, the discretion provided &gtifitute, the direction provided by case law,

and the overwhelming stakeholder desire for more effective and understandable rules to reduce

the need for caskey-case jurisdictional determination¥he revised ditch language excludes:

A( A) e ph benthat ard notc reloaated tributary or excavated in a tributary;

(B) intermittentditches thatare not a relocated tributary or excavated in a tribugary

drain wetlands;

(C) Ditches that do not flow, either directly or through another witter awater
identified in paragraphs (a) (1) through (a

A ditch that meets any one of these three conditions is not a water of the United States. These
exclusions apply independently, so a ditch is excluded if it meets just one of thesgtoascand

even i f it doesno6é@omeendianmg 6 fo ft htehiod hRTG .f o c L
section 6.2 of that compendium is specifically centered on the exclusions for ditches in the final

rule.

For more information on the exclusion spexctb waste treatment systems, see the summary
response i ncl ud eWaste fireatmen: SystesnqWTsB)b et otwwl ed F6r mo
information on the exclusion specific to prior converted cropland, see the summary response
included in the section i t Prier Confierted Cropland (PC©) b eHominformation

regarding Municipal Separate Storm Sewer Systems (MS4) and other stormwater control
features, see the summary rMS4sauadothesstormwatéruded i
management featesd b e The assays and individual responses throughout this compendium
further respond to the individual issues raised in this section

Several commenters also expressed concerns that features listed in the exclusions as not
consi der ed Uinwatteedr sStoaft etshbe coul d serve as a jur
waters under the proposed ruléae scienc@verwhelminglysupports the conclusion thatters

can remain strongly connected even where the connection is througfjuaisdictional featire.

See Technical Support Docum&ctions Il and IX There is no basis in the statute or caselaw

to ignore the significant effects a water has on downstream waters simply because the connection
exists through a nejurisdictional feature.In responséo these and other commeritswever,

the agencies havaade several clarifications the final rule For tributaries, some excluded

features, such as waste treatment systems or lawfully constructed grassed \sateayagccur

within a covered tributargegmentyhile the water above and below the excluded feature is
jurisdictional if it meets the definition of tributary, the excluded feature does not become
jurisdictional. In the same way, the excluded feature does not render the upstream portion of the
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covered tributary excluded, recognizing that the upstream portion retains its significant nexus to
downstream waters. For purpesé determining adjacent waters, the agencies are defining

' imits for Aneighbori ngo piydanfieodplainygs based on t
recommended by the public and based on scid@ycestablishing a distandeased threshold for
adjacency, the agencies have removed the possibility that a water could be determined to be
categoricallyjurisdictionalsolelybecause othe presencef a hydrologic connectiothroughan

excluded featurd=or watersonsideredinder (a)(7) or (a)(8), the presence of a hydrologic

connection from an excluded feature may be an important factwaluating a casspecific

significant nexushut does nobn its owndemonstratéhata significant nexus is present

In addition, it is important to note that the features discussed under exclusions may function as

Apoint sourceso under CWA section &a&2(14)), s
through these features would be subject to other CWA regulations (e.g., CWA section 402).

Specific Comments

Gila River Indian Community (Doc. #13619)

71 One area of the Proposed Rule that the Com
promulgatejn a formal regulation, waterways that the Corps had been excluding from
jurisdiction as a matter of policy. It has
jurisdiction over certain waterways and water features identified in the Proposed Rule,
but the Corp had reserved the right to assert jurisdiction over them on dgasse
basis. The Agencies clearly intend that these categorical exemptions add clarity for
landowners. While this should be the case, it is important that the Final Rule address
some otthe related ambiguities included in the Proposed Rule. For example, what is a
Aditch excavated in a wholly upland region
exemptions might provide some regulatory relief, the Proposed Rule does not make clear
who has thdéurden of proving that an exemption applies.

As another example, would a series of detention basins within a drainage channel that

slowly release storm water downstream into a waterway that eventually flows into a
jurisdictional water qualifyasonj ur i sdi cti onal Aartificial p
exemptions should be clearly defined and clarified, especially in light of the proposed
elimination of the Wetlands Delineation Manual, which provided guidance to the

regulated community. (p-8)

Agency Response: See summary response above and theusnmary responseat
7.4.4 | t is the Governmentds burden to demo
Uni ted States. 0

Texas Commission on Environmental Quality (Doc. #14279.1)

7.2  Additional categories should be added to provideenexamples of waters that will never
be identified as jurisdictional waters. In 33 CRF 83@8), various categories of water
bodies are listed as non jurisdictional. This new section is potentially helpful, but
additional categories should be addeddlpladdress the uncertainty that is currently
associated with the proposed provision for "other waters" in 38 CFR 8328.3(a)(7). (p. 8)
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Agency Response: Seesummary responseabove

Commonwealth Pennsylvania Department of Agriculture (Doc. #14465)

7.3  The proposed rule agafted creates more confusion than it clarifies. PDA is disappointed
in the proposed rule's lack of clarity due to ambiguous or undefined terms and phrases.
Terms and phrases throughout the proposal are left undefined, or the definition is left so
ambiguaus that farmers will be left wondering, with no possible way of determining,
whether waters on their property will be jurisdictional or not. The proposed rule only
increases confusioneé

allowing for exempted features, such as groundwater, gullies, an Sksve as
connections that can render a feature jurisdictional "adjacent water" or "other water." (p.
4)

Agency Response: Seesummary responseabove

State of Oklahoma (Doc. #14625)

7.4 lll. Exemptions Further Clarified or Removed Altogether

While the Agencies' efforts tokempt certain water features and activities from CWA
jurisdiction are noble, in many cases it has arguably led to erosion of exemptions we
believe were already well established prior to this proposal. Though embodied in a
separate document outside thispgmeed rule to define WOTUS, the Agencies' proposed
Interpretive Rule Regarding the Applicability of Clean Water Act Section 4D¥)(
("Interpretive Rule") provides an excellent example of such unintended consequences.
The effect of the proposed Integtive Rule is to narrow the scope of agricultural
activities exempt from CWA jurisdiction despite the Agencies' stated intent otherwise.
We reiterate our request to withdraw the proposed Interpretive Rule and suggest that the
exemptions for ditches and semather features proposed within the WOTUS rule suffer
from the same unintended consequences without significant clarification. (p. 4)

Agency Response: Seesummary responseabove While not relevant to the this
rule, the Interpretive Rule Regarding the Applicability of Clean Water Act Section
404(f)(1)(A) was withdrawn on January 29, 2015.

Tennessee Department of Environment and Conservation (Doc. #15135)

7.5 The CWA exclusions of groundwater and certain other exclusions listed in the proposed
rule and the current regulation dot have scientific justification. The available science
shows that groundwater connections, particularly via shallow flow paths in confined
aquifers, can be critical in supporting the hydrology and biogeochemical functions of
wetlands and other wate(p. 12)

Agency Response: See summary response above andreamary responseat 7.3.6

The agencies include an exclusion for groundwater, including groundwater drained

through subsurface drainage systems. As discussed in the preamble to the proposed

rule, the agencieshaveneer i nterpreted fAwaters of the |
groundwater. The exclusion does not apply to surface expressions of groundwater,
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as some commenters requested, such as where groundwater emerges on the surface
and becomes baseflow in streams or spiy fed ponds.

7.6  The proposed rule includes exclusions not justified by science. There is a lack of
scientific knowledge to determine if ditches should be categorically excluded. Although
gullies, rills, and nofwetland swales are excluded, these featurebeamportant
conduits for moving water between jurisdictional waters, making them important with
respect to hydrological and other forms of connectivity. Although excluded from
jurisdiction, artificial lakes or ponds, or reflections pools, created byakoa, diking
or construction can be directly connected to jurisdictional waters by groundwater, which
may be shallow as well as deep groundwater in unconfined aquifers. (p. 13)

Agency Response: Seesummary responseabove

Southern Ute Indian Tribe Growth Fund (Doc. #1638
7.7 9. Comments on the exclusion of manmade structures

With respect to the exclusion in the Proposed Rule of several manmade structures, i.e.,
artificial lakes omponds, artificial reflecting pools or swimming pools, and small

ornamental waters which afiec r e a¢ da byt i ng and/ or di ki ng ¢
jurisdictional status, it is recommended that a definitiqgnisovi ded f or fAdry |
Recommendations:

A definition for dry land should be provided in the Proposed®uld p. 9)

Agency Response: As stated in the preamble,theo hr ase fAdry | ando ap

the 1986 and 1988 preambles, and the agencies believe the term is well understood

based on the more than 30 years of practice and implementation. But in keeping

with the goal of providing greaterc | ari ty, the agencies clarif
to areas of the geographic landscape that are not water features such as streams,

rivers, wetlands, lakes, ponds and the like. However, it is important to note that a

Awater of the UoomneiddsStadeB8adrysl aomdo i f it
time. Similarly, an area remains dAdry | and

Pike Peak Area Council of Governments, Colorado (Doc. #9732)

7.8  The proposed language is so broadly drafted that withodifivations it will most likely
encompass, and subject to further permit scrutiny, what can be characterized as
"beneficial” infrastructure activities. These activities include: (1) the construction and
operation of ponds and lagoons associated with ivdédivery/treatment systems (there
is a "wastewater" system exemption, but no comparable water system exemption); (2) the
construction and operation of recharge and reuse facilities being employed in response to
climate variability; and (3) the construmti and maintenance of stormwater control
facilities, including "green infrastructure" projects. To unnecessarily erect additional
barriers to the completion of such activities is unwarranted. (p. 3)

Agency Response: Paragraph (b)(7) of the rule clarifies that wastewater reycling

structures created in dry land are excluded. This new exclusion clarifies the
agenciesb6 current practice that such water
and recycling are not jurisdictional when constructed in dry land. The agencies

28



Clean Water Rule Response to ComménIspic 7: Features and Waters Not Jurisdictional

recognize the importance of water reuse and recycling, particularly in areas like

California where water supplies can be limited and droughts can exacerbate supply

issues. This exclusion responds to numerous commenters and encourages water

reuse and conservatiorwhile still appropriately protecting the chemical, physical,

and biological integrity of the nationds w

The agencies specifically exclude constructed detention and retention basins created
in dry land used for wastewater recycling as welhs groundwater recharge basins
and percolation ponds built for wastewater recycling. Many commenters noted the
growing interest in and commitment to water recycling and reuse projects.
Detention and retention basins can play an important role in capturingnd storing
water prior to beneficial reuse. Similarly, groundwater recharge basins and
percolation ponds are becoming more prevalent tools for water reuse and recycling.
These features are used to collect and store water which then infiltrates into
groundwater via permeable soils. Though these features are often created in dry
land, they are also often located in close proximity to tributaries or other larger
bodies of water.

The exclusion also covers water distributary structures that are built in dry lad for

water recycling. These features often connect or carry flow to other water recycling
structures, for example a channel or canal that carries water to a percolation pond.

The agencies have not considered these water distributary systems jurisdictidna

where they do not have surface connections back into, and contribute flow to,

Awaters of the United States. o0 In contrast
agueducts and canals as ndAwaters of the Uni
tributaries, removing water from one part of the tributary network and moving it to

another. The agencies have not in practice asserted jurisdiction over these types of

features when created in dry land. The exclusion in paragraph (b)(7) codifies long

standing agency pradce and encourages water management practices that the

Agencies agree are important and beneficial.

Northwest Florida Utility Managers Council (Doc. #14573)

7.9

In their proposed rule, EPA provides numerous exclusions. But the exclusions are just as
confusingas the rest of the rule. For instance wastewater treatment plants are excluded
but what happens if it discharges to a4umisdictional water that is suddenly rendered
jurisdictional? In addition groundwater is excluded but what happens if that groundwate
discharges to a traditional jurisdictional water and that groundwater contains a high level
of nitrogen or phosphorus. EPA will most certainly want to take action if they find the
source of the N/P comes from a farm or a treatment facility or any nwhbeurces of

those nutrients. (p. 2)

Agency Response: With respect to what happens with NPDES permits when
jurisdictional status changes as a result of the final rule, please see summary
responsesat 7.4.4and 12.3. Nothing in the final rule changesthe legal requiremens
regarding discharges of pollutants whichrequire a permit. As the preamble notes,
the exclusion forgroundwater does not apply to surface expressions gfoundwater,
such as wherggroundwater emerges on the surface and becomes baseflow in
streams or spring fed ponds, or where groundwater is pumped and discharged into
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surface waters of the United Stateslhe final rule does not change existing statutory
exemptions such as for discharges of ageultural stormwater.

Broward County, Florida (Doc. #15395)
710 TheBbardésupports |l egislation that:

Clarifies that CWA jurisdiction does not include isolated, intrastate, onagigable

waters such as isolated ponds, ditches, and other channels contdarimgttent or
ephemeral water flows occurring during | es
wat erismatcoerr s of t Brevard@ountydmds tisat the preposed rule

specifically excludes from jurisdiction waste treatment ponds affigiattponds; upland

ditches with less than perennial flow; and ditches that do not contribute flow to a

recognized water of the US. In addition, the proposed rule clarifies jurisdiction further by
adding a definition f oudrrenttegulations)twaichiexelsdes ( und
intermittent and ephemeral streams that do not contribute flow to a recognized water of

the US. (p. 2)

Agency Response: Seesummary responseabove. The agencies have modified the
definition of tributary in the final rule, see preamble sedions IV.F and G and
Technical Support Documentsections VII and VIl for more information on
tributaries and adjacent waters.

Public Works, Ramsey County, Minnesota (Doc. #16665)

7.11 Comments related to explicit exclusionkamsey County supports the LGAQogt
recommendation that manade components of a MS4 permitted stormwater conveyance
system be excluded from WOTUS including manmade green infrastructure and manmade
conveyance components such as manmade gutters, manmade ditches, manmade drains,
and manmde ponds. Natural conveyance components should be included in WOTUS
including natural wetlands and modifications to natural wetlands. Similarly, MCSG
proposes a specific exclusion from WOTUS for fediynstructed stormwater control
measures Including comstted stormwater ponds, constructed stormwater wetlands, rain
gardens, infiltration devices and structures, swales, Low Impact Development structures
and BMPs, pipes, streets, curbs, gutters, roadside ditchesnadenditches, mamade
channels, storm dins, and other constructed stormwater control and conveyance
structures, devices, and features. MCSC [Minnesota Cities Stormwater Coalition]
identifies three specific exceptions to the exclusion for fodigstructed stormwater
control measures. These eptions are included in WOTUS and include 1) stormwater
control measures constructed at the approximate location of similar types of natural
waters; 2) natural water resources with stormwater conveyance pipes discharging to them
and with constructed outkstand 3) stormwater control measures subject to the ebb and
flow of the tide. The LGAC report recommends the EPA Identify regional areas where
regional jurisdictional determination as WOTUS could be problematic In terms of sea
level rise and fall, or whergroundwater and surface water flow are intermixed. For these
areas, the EPA should develop regspecific criteria for determining WOTUS
jurisdiction. The rule should explicitly specify when ditches are WOTUS jurisdictional.
Ramsey County supports recoranded language by Alabama DOT to exclude roadside
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ditches from WOTUS, defined as "excavated channels adjacent to roadways with less
than perennial flow constructed for transportation and stormwater coroesygnm 1-2)

Agency Response: Seesummary responseabove The final rule applies
nationwide; any casespecific evaluation of jurisdiction could consider sitespecific
and region-specific information.

Board of Supervisors, Amad County, California (Doc. #450)

7.12 We concur that categorizing waters that will "neversbobject to CWA jurisdiction will
be hel pful. We encourage the agencies to d
that will always be subject to the CWA jurisdiction. We note in particular that "interstate
waters, all other waters that could affecenstate or foreign commerce, impoundments
of waters of the United States, tributaries, and adjacent wetlands" as currently defined in
the regulations do not appear anywhere in the CWA. We urge the agencies to incorporate
those interstate waters, all otlvesiters, impoundments of waters, tributaries and adjacent
wetlands in the category of "never subject to the CWA", where a significant nexus to
"navigable waters" as explained above is wu
classify the following as wats that will never be subject to the CWA jurisdiction.

1 Waters from water reuse facilities
Roadside ditches designed as part of the road drainage structure

1 Ditches used to convey municipal storm water discharge under the Municipal
Separate Storm Water Saewigystem (MS4) program

1 Water conveyance systems for flood control purposes (p. 3)

Agency Response: Seesummary responseaboveand Technical Support
Document With respect to water reuse facilities, please sseimmary response at
7.4 and7.4.2 with regard to ditches, flood control structures, and MS4s, also sethe
compendium on ditches topic 6) and the summary response at 7.4.4, respectively

Colorado Clean Water Coalition (Doc. #3533)

7.13 We appreciate the outline list of exclusions identified in the proposed rul@asuch
artificial lakes, ponds created by excavating, water filled depressions created incidental to
construction activity, and ditches; however, we are concerned with the inconsistency of
language when referring to "All Tributaries" and "Nexus" as these drarigted inthe
proposal could clearly be considered tributary waters. Industry education is a very
important aspect of successful regulation and such language not considered industry
standard or scientific in nature will cause confusion regarding ingsieation of the new
regulation. (p. 2)

Agency Response: The agencies believe the final provides clarity on waters that
are and are not jurisdictional but agree industry education is important.

Great Lakes Indian Fish and Wildlife Commission (Doc. #15454)

7.14 Staffalsounderatn d t hat certain waters are not HAwa
these features are abandoned, they may over time acquire the characteristics of a water of
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the US. While clarity in regulation is desirable, it may be important to leave some
flexibility in the rule so that certain of these features could become a water of the US
under appropriate circumstances. For example, rice paddies that have been long
abandoned should be considered waters of the US if they meet the criteria identified in
the propased rule. (p. 2)

Agency Response: See summary responsabove

League of California Cities (Doc. #16442.1)

7.15 Exemptions to the proposed rule are important The proposed rule needs to provide
greater understanding of what is and what is not a Water of the United States. lglanmad
stormwater and flood control infrastructure such as ditches, drains, culverts, and green
infrastructure should be clearly exempted from the proposed rule. (p. 1)

Agency Response: Seesummary responss above andat 7.4.4

Federal StormWater Association (Doc. #15161)

7.16 Theproposed rule includes exemptions from the existing regulations and exemptions that
are based on clarifications of the scope of federal jurisdiction in those prior rulemaking
preambles. But these exemptions are related to different underlying rules aontl are
always directly applicable to the proposed rule, making those exemptions and how they
apply to the proposed expanded jurisdictio

Agency Response: The example provided in the comment relates to ditches and
t he def i nit i.onT eritidn bas bebruntodifiedyin the final rule; see
summary responseaboveand Sections IV.F and V.l of the preamble

Idaho Association of Commerce & Industry (Doc. #15461)

7.17 Notwithstanding the foregoing, any proposed rule must recognize that not all water
bodies are subject to the jurisdiction of the CWA. In addition, any proposed rule should
provide specific examples of water body features that are not within the scope of the
CWA regulation. We acknowledge and appreciate the exempted waters in the ghropose
rule but they fall short of specifically exempting various waters that should not be
jurisdictional waters. The limited exemptions provided in the proposed rule appear to be
another effort to circumvent the current language of the law as well as thieti@ehas
twice been upheld by the U.S. Supreme Court. (p. 3)

Agency Response: The agencies disagree, and believe the final rule, and

exclusions contained within, provide a balance between protection and clarity that is
reasonabl e with the stWithregard®the Supremes and ob
Court decisions, see the Technical Support Document, sectibn

Association of Nebraska Ethanol Producers (Doc. #15512)

7.18 One of the more significant changes advanced by the proposed definition is the inclusion
of several listed>emptions dr coverage under WOTUS at 40 CFR 230.3(t). While
listing thosewaters not designated as WOTUS is a step in the right direction, the specific
language of theurrent rulemaking proposal appears to suggesbtiigtthose waters
covered by one anoreof the listed exemptions are fiact exempt from coverages
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jurisdictional waters. Any aters that do not meet one or more of the specific exemptions
listed could in fact becom@&OTUS underthe USEPA proposed definition as written.
USEPA guidance ehrly indicateshat the exemptions listed in Paragraph (t) are intended
to be examples of the types of waters thaeapected to be nejurisdictional. However,
USEPA's proposed regulatory languégks shortof carrying those concepts clearly into
therulemaking and could result in intermittent strearas;on from lowlying

agricultural areas, and water discharges from similar lands bsstagsified as
jurisdictional.

Assuming that the WOTUS rulemaking goes forward, we would recommend adding
specific language in the rule that the exemption list in 40 @B&3(t) is intendedd
represenexamples of nofurisdictional waters, but does not in fact represent an all
inclusive list ofexempt waters. In addition, the final ruleuttbbe improved by adding
"catchall" categoryunder Paragraph (t) that would otherwise exempt all waters not
otherwise qualifying as WOT8because they do not otherwise drain or connect to
jurisdictional waters. These changes wduddp ensure that any rulemaking clearly
implements the concepts USEPA says that it is tryingdeance through the WOTUS
rulemaking.(p. 23)

Agency Response: The agencies do not believe itisecessart o add -al IR@ at ch
exclusion for all waters not determined to be jurisdictional and do not agree that it

would provide clarity regarding the categories of waters that are covered. The final

rule interprets the CWA to covers those waters that require protection in order to

restore and maintain the chemical, physical, and biological integrity of traditional
navigablewaters, interstate waters, and the territorial seas. The final rule @rifies

categories of waters thatare jurisdiction by rule, a limited subset of watersthat may

be jurisdictional based on a casspecific analysis, and categories of waters not

consideed fiwaters of t hsmidanyirdsspprbaalidieat es. 0 See
The agencies disagree that intermittent streams are currently not considered

jurisdictional. See Section IV.F of the preamble for a discussion of stream flow

regime. The agencies are uncleawhat the commenter is referring to in the

st at e me nan frémélawdymg agricultural areas, and water discharges from

similar lands beingreclas i f i ed as | ur i sdi esponseandlistob See
exclusions.

FMC Corporation (Doc. #15533)

7.19 Definition of Waters of the United States: We agree with the language in the proposed
rule that excludes waste treatment systems and groundwater, including groundwater
drained through subsurface drainage systems, However, we are concerned that EPA,
through othefanguage in the proposed rule would on a "dasease basis" determine
whether a significant nexus exists and use this authority to circumvent these exemptions
groundwater protection systems and permitting rules already in place would be
confounded bymy attempt to add additional layers of permitting. We urge EPA to
recognize that exiting waste treatment systems, and other ponds and water storage
facilities are excluded from any implementation of a significant nexus test. (p. 2)
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Agency Response: The final rule clarifiest h a t the exclusions | i st
of the United Stateso even where théy ot he
though (8).

Federal Water Quality Coalition (Doc. #15822.1)

7.20 The agencies have proposed to recodify exemptions from the cwgefdations and to
codify additional exemptions drawn from language in the preambles of prior
rulemakings. However, whether the exemptions were stated previously in rule language
or preamble language, they are now exemptions from a new underlying rutevastly
different from the current regulatory definitions of waters of the U.S. This fact has led to
confusion regarding what waters are covered by the exemptions.

For example, the proposed exemptions drawn from prior rulemaking preambles describe
featues that the prior definitions of waters of the U.S. did not reach, because the features
did not qualify as jurisdictional water under the terms of the prior definitions. However,
but for an exemption, the proposed rule would regulate most water fedtinwssthe

proposed exemptions likely will be interpreted narrowly and will apply only to the

features described in each exemption. Further, no explanation for the exemptions is
provided other than Al ongstandi rygpinpm acti ce
in Rapanoghat there were certain features that were not primarily the focus of the CWA
(citing 547 U.S. at 734). 79 Fed. Reg. at 22218. Unfortunately, the explanations from the
preambles of prior rules may no longer be relevant because theesgleave changed

the underlying definition of waters of the U.S. We agree that there are many waters that
are not the primary focus of the CWA. The agencies should articulate a clear rationale for
distinguishing between waters that are federally regukteldvaters that are left to state
jurisdiction and expand the exemptions based on that rationale. Their failure to do so has
led to significant uncertainty. (p. 418)

Agency Response: The agencies have expanded and clarified the discussion of
features not consideredtob fwaters of the United States:
summary responseabove andSection 1V.I of the preamble.

7.21 Based on their understanding of connectivity, some members of the Panel who reviewed
the proposed rule recommended against the exclusiogsdoendwater, ditches, rills,
gullies, nonwetland swales, and artificial lakes and pdnds.

Others Panel members observed that the agencies did not provide a rationale for the
exclusions, creating confusion:

Panel members commented that the manner in vd@ctsions would be made

about excluding other manmade features was not clearly explained in the
preamble of the proposed rule. Members noted, for example, that it was not clear
whether the proposed rule would exclude: artificial lakes and ponds that have
connections to downstream waters, underground stormwater drainage, natural
versus artificial swales, roadside ditches, stormwater quality basins, bioswales,
detention basins, industrial water processing and/or treatment facilities,

! Rodewald Memorandum, at&%
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desalination brine stoga basins, cooling systems, oil and gas tank basins, fish
farms, and rice paddiégp. 53)

Agency Response: Seesummary responseabove.

Water Advocacy Coalition (Doc. #17921.1)

7.22 The Proposed Exclusions from the Waters of the United States Definition Are
Ambiguous and Wholy Inadequate.

Al t hough we support the agencieso6 |isting
jurisdictional and the clarification that these excluded waters cannot be recaptured if they
satisfy the ruleds ot hedinte woposedirueare, t he e
unclear and wholly inadequate. We support the proposal to maintain the exclusions for

waste treatment systems and prior converted croplands, but it is disappointing that the
agencies have not taken this opportunity to provideesmmuch needed clarity on the

applicability of those exclusions. Of the new exclusions, some are so narrow as to be

nearly impossible to satisfy. Others are not defined or are unclear. Moreover, the

exclusion of these waters rings somewhat hollow whenrdgenpble asserts that these

excluded features can serve as links that can render connected features jurisdictional
under the fAadjacent waterso or fother wate
United Stateso def i ni ttnoojorisdictoatwaterscan t he su
provide the nexus from a pollutant discharge to a jurisdictional water is directly opposed

t o Just i cRapaRosonougahge.6There, he provided the admonition that a
seasonal drainage i s orfotthter &ddms ft ®erdmesd ait retsa
provides an intermittent or ephemeral hydrologic connection to TiP&&Rapanos547

U.S. at 77879 (Kennedy, J., concurring). Practically speaking, these exclusions provide

little relief from the broad reachofeah pr oposed rul ebés (a) (1) th
70)

Agency Response: Seesummary responseaboveand Technical Support
Document

7.23 The agencies must revisit these exclusions to provide clarification.

In sum, although we support the listing of certain waters thatedegjorically excluded

from the fAwaters of the United Stateso def
exclusions and provide more clarity on their applicability and fewer qualifiers on their
application. Waters and features that are categorically @xdlfrom jurisdiction should

not be used to establish jurisdiction over
waters.o (p. 74)

Agency Response: Seesummary responseaboveand Technical Support
Document

2 cite
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FMC Corporation (Doc. #16505)

7.24 Definition of Waters of the United States We agree with the language in the proposed
rule that excludes waste treatment systems and groundwater, including groundwater
drained through subsurface drainage systems. However, we are concerned that EPA,
through other language in the proposale would on a "casky-case basis" determine
whether a significant nexus exists and use this authority to circumvent these exemptions.
Groundwater protection systems and permitting rules already in place would be
confounded by any attempt to add adufitil layers of permitting. We urge EPA to
recognize that exiting waste treatment systems, and other ponds and water storage
facilities are excluded from any implementation of a significant nexus test. (p. 2)

Agency Response: The final rule clarifies that the exclusionslis ed ar e not
of the United Stateso etthetarmswohparageaphs @@y ot
though (8).

Kentucky Oil and Gas Association (Doc. #16527)
7.25 The breadth and lack of definition is further illustrated by the agencies belief that they

must explicitly exclude manmade features.
that would not be o6waters of the United
swimming pools ¢é small ornamental waters

no explanation that manmade features used for recreation or decoration are not under the
jurisdiction of the federal government for Clean Water Act purposes. The necessity to
include these exclusions points to the significant overreach and lack of iclahgy

overall policy. (p. 3)

Agency Response: These additions are intended to codify longstanding agencies
practices and provide clarity to the public. To that end, the agencies propose not
simply that these features and waters ar

States, 66 but that they are expressly not

Vulcan Materials Company (Doc. #16566)

726 The proposed r ulaéeded ormamadematerand pands, ma n
impoundments, canals and ditches as tributaries is pnalieal. This inclusion raises the
potential for water management systems employed by facilities to be subject to full CWA
jurisdiction. These engineered systems manage stormwater runoff, collect and treat water
prior to discharge, and provide a meansiater reuse and recycling thereby
minimizing the consumption of surface and groundwater resources. As previously stated,
the management of stormwater and process water at aggregate mining operations is
already subiject to regulation under the NPDES prognafederally authorized and
equivalent state or local programs and additional regulation undéifeis therefore
not necessaryp. 2)

Agency Response: The definition of tributary has been modified in the final rule.

With respect to the jurisdictional status of stormwater control featuresas fiwat er s

the U.S.,please see summary response at 7.4.8he rule does not impose any
regulatory requirements.

7.27 Recommendations Regarding Future Actions
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In the event rulemaking proceeds, the proposed rule should be revisddves to
address concerns and issues included in these comments:

c. The exemptions from CWA jurisdiction currently provided by the USEPA and
USCOE under the CWA should be listed in the proposed rule, specifically the
exemption for excavations and pitsaggregate mining operations, and the water
treatment system exemption. The scope of these exemptions needs to be clearly
stated and consistent with the historic use and application of the exemptions.

h. Remove the inclusion of impoundments, ponds, acties located in upland
areas from consideration as jurisdictional.

i . éwater management systems associated
be clearly exempted from jurisdictional stat(fs.3, 4, 5)

Agency Response: The agencies have expanded and clarified the features not
considered to be fiwaters of the United St a
summary responseabove.

Irvine Ranch Water District (Doc. #14774)

7.28 For those categories of waters that would be absglaialuded as WOTUS, the draft
rule states that these features may function as point sources under CWA Section 402.
This statement should be removed. If Section 402 applies to any features, it should be
defined in that code section. (p. 6)

Agency Response: Therule does na affect the requirements ofthe Section 402

permit program. The statementr ef | ect s t he agentatasd | ongs
water feature may beaipoi nt sourceo that discharges p
or fill material under Section 404 or others polldants under Section 402) and thus

requires a CWA permit. The statement does not change how the Agencies have

interpreted the CWA and was intended to describe how features are regulated

under the CWA. See Technical Support Document section |

Missouri Sgybean Association (Doc. #14986)

7.29 General Concern #3The proposed does not provide farmers any clarity or certainty.

EPA has routinely claimed their primary goal with this rule is to bring clarity to the
regulatory process and to reduce uncertainty offettme. While this is a shared goal we
support, this rule is far from hitting that mark. The proposed rule has delivered farmers
far more questions than answers creating uncertainties angaoddlquestions in farm
fields whether literally millions of feates on farms are now under federal jurisdiction. In
the rule, EPA has left many important terms undefined as well as used ambiguous and
subjective terminology and phrases. In addition, the rule overreaches by narrowing the
intent of the exemptions to tip@int that we are unsure how they would ever apply in a
meaningful way, rendering them nearly useless in the real world. It is our position that
the exemptions should apply broadly to agriculture, without exceptions or strings
attached to them. (p. 5)

Agency Response: Seesummary responseabove.
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Utah Farm Bureau Federation (Doc. #16542.1)

7.30 For farmers and ranchers, uncertainty is increased through overly broad or nebulas terms
in the proposéruleincluding:

1 allowing for exempted features, such as groundwater, gulliesjlso serve as
connections that can render a feature a
water.o (p. 7)

Agency Response: Seesummary responseabove.

Florida Crystals Corporation (Doc. #16652)

7.31 The exclusions in the Proposed Rule will exclude few such watersriddfoom CWA
jurisdiction. The exclusion for "[a]rtificial lakes or ponds created by excavating and/or
diking dry land and used exclusively for such purposes as stock watering, irrigation,
settling basins, or rice growing," likely will apply only to tleflakes and ponds which
weredoes noexcavated from wetlands (either gE&VA or pursuant to a CWA permit).
As shown in Figure 1, vast areadsnge any o&gricultural and urban land in South
Florida are located on converted wetlands, which indicateshisagtception apparently
will not apply. Even if it did apply in those areas, this exception will only exclude lakes
and ponds which are used in four specific ways. Similarly, the exclusions for
"[a]rtificialreflecting pools or swimming pools crated by axating and/or diking dry
land" and "[s]mall ornamental waters created by excavating and/or diking dry land for
primarily aesthetic reasons,” will not apply to ponds excavated from wetlands.

Sawprasn
Piains

Figure 1: Historical and Current Topography of South Florida (Source: U.S. Geological Survey).

(p. 2, 6)
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Agency Response: | n t h e fexduaidn for atificeldakes or ponds, the
agencies have changed fiexclusi veangthe t o Apr
list of uses is illustrative Seesummary responseabove

Union Pacific Railroad Company (Doc. #15254)

7.32 The narrow exclusions der the Proposed Rule are not likely to provide relief from
CWA the permittingequirements for ditch, culvert, bridge, causeway, and other rail
infrastructure maintenance, alteration and construction activities, given the breadth of the
definiteoni af fipbew, 0 the bed, bank and OHW
adjacent waters, shallow subsurface ground
availability of Nationwide Permits for certain maintenance activities under Section
exemptions listed id04 provides little relief since they do not cover all si&@lated
operations and, where they do apply, coverage is strictly limited in acreage and linear
feet? (p. 23)f).

Agency Response: See summaryresponse above

West Bay Sanitary District, Novato Sanitary DistrMtest County Wastewater District, Union
Sanitary District and West Valley Sanitation District, California (Doc. #16610)

7.33 The Rule Contains Arbitrarily Narrow Exclusions that should be More Comprehensive.

The most specific example of the proposed rule®rariby narrow exclusions is for

"small ornamental waters created by excavating and/or diking dry land." No explanation
exists why this exclusion should be included for only "small* ornamental waters. Does
this mean that all large ornamental watersdeactoWOTUS? What is the definition of
small? Is there a certain dimension or gallon value to define what waters would be small?
Without such definitions, the fountains outside the Bellagio Hotel in Las Vegas would be
deemed to be WOTUS even though creéditg excavating land in the middle of a desert.

The fact that these types of exclusions are necessary confirms the unreasonable
overbreadth of the proposed WOTUS definition. If swimming pools need to be excluded
from waters that might be deemed a federalerway, then the definition is far too
expansive. (p. 9)

Agency Response: See summaryesponse above These additions are intended to

codify longstanding agencies practices and provide clarity to the public. To that end,

the agencies propose not simply that these featt/e and waters are 0606ge
O6waters of the United States, 66 but that
Statesd66 by rule.

Western States Water Council (Doc. #9842)

7.34 WSWC Policy #369 sets forth the unanimous, consensus position of tteFwasates
regarding federal efforts to clarify or redefine CWA jurisdiction. The WSWC urges EPA
and the Corps to review this policy carefully and to incorporate its recommendations.
Specifically, the WSWC urges EPA and tberps to ensure that the rule:

3 SeeNationwide Permits 3 and 14, 77 CFR at 10;26273.
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eE. Specifically excludes water and featur
scope of CWA jurisdiction, including:

1. Groundwater;

2. Farm ponds, stock ponds, irrigation ditches, and the maintenance of drainage ditches,
as currently excluded under th®@'s agricultural exemption;

3. Man-made dugouts and ponds used for stockwatering or irrigation in upland areas
that are not connected to surface waters;

4. Dip ponds that are excavated on a temporary, emergency basis to combat wildfires
and address dust abatent; and

5. Prairie potholes and playa lakes. (p. 2)

Agency Response: Seesummary responseabovefor points 171 4; also see
summary response at 7.3.2, with regartb fire control ponds. SeeSection IV.H of
the preambleregarding coverage of prairie potholes and playa lakeslso see
Sections Il and 1X of theTechnical Support Document

Duke Energy (Doc. #13029)

735 Oneconcern relates to the proposed rul ebds g
features, such as groundwater or erosional features (assuming these could be
distinguished from tributaries), can still be used to establish a connection to another water
feature for the purposes of determining adjacency. If these features are beyond the scope
of the CWA, then it seems illogical that they be used to establish jurisdi¢t. 37)

Agency Response: Seesummary responseabove.

The Clean Energy Group Waters Initiative (Doc. #14616)
7.36 Clarification of Exemptions from WOTUS Provided by the Rule

We are also concerned that the regulatory text may cause some confusion as to whether

the intendeégxemptions from WOTUS are negated in the proposed definitions. The
preamble states that A[w]aters and feature
section (b) of the proposed rule will not be jurisdictional under any of the categories in

the proposedule under section (€9) and thus there should be no recapture of any

excluded waters or features as a result of the new defined terms. However, we

recommend that EPA further clarify the nature of the exclusions relative to the proposed
definitionsinthe egul at ory text for fAadjacent, 0 fAne
Afl oodplain, o6 Atri butary, o fAiwetl ands, 06 and
concerning WOTUS jurisdiction relative to the exempt waters and features. (p. 3)

Agency Response: Seesummary respong above. The final rule clarifies that the
exclusions |isted are not Awaters of the U
meet the terms of paragraphs (a}f) though (8).

Santa Clara Valley Water District (Doc. #14776)

7.37 The Definitions In Paragraph (c) @he Proposed Rule Should Clarify That They Do
Not Include Waters Excluded From The Proposed Rule By Paragraph (b)
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The definitions in paragraph (c) of the Proposed Rule are broad enough to include waters
that would be excluded from the Proposed Rule bggraph (b). For example,

groundwater would be excluded by paragraph (b)(5)(vi), but waters with a "shallow
subsurface hydrologic connection" to a water of the United States is included within the
definition of a "neighboring" water by paragraph (c)(2). 3&ne groundwater does have

a shallow subsurface hydrologic connection to waters of the United States. While
paragraph (b) would except certain waters from the definition of waters of the United
States, "notwithstanding whether they meet the terms of faguiag) (a)(1) through (7)"

(79 FedReg. 22263), this point could stand to be clarified in paragraph (c).

Paragraph (c) should be amended as follows to add the underlined language: "(c)
Definitions.The following definitions apply, except that they do ngpls to waters that
meet the terms of any of the subparagraphs of paragraph (b) of this-S€pti&®)

Agency Response: Seesummary responseabove. The final rule clarifies that the
exclusions |isted are not Awaters of the U
meetthe terms of paragraphs (a)d) though (8). As explained in the final rule, the

agencies have removed shallow subsurface connection from the definition of

Anei ghboring. o See also the compendium on

Utility Water Act Group (Doc. #15016)

7.38 Before proceeding further, the Agencies must evaluate the potential impact of the
Proposed Rule on industrial water features and ensure that all such features are clearly
excluded from the definition of waters of the United States. (p. 20)

Agency Response: The agencies diagree that all industrial water features should

be excluded from jurisdiction. The agencies believe the exclusions contained in the
final rule provide a balance between protection and clarity that is reasonable with
the statuteds goadmmanaresponseabovee ct i ves. See

Colorado River Water Conservation District (Doc. #15070)

7.39 Strong, declarative statements and a list of exclusions, both those waters and wetlands
that are currently excluded as well as new exclusions, if any, under the proposed rule
would help stem some of concern about the arguable expansion of federal jurisdiction. (p.
3)

Agency Response: Seesummary responseabove The agencies agreadting
features not consi der edwiliimcease dasty regardingh e Un i
the scope ofurisdi ction.

Michigan Manufacturers Association (Doc. #15170)

740 éuncertainty is created by:

9 allowing for exempted features, such as groundwater, gullies, and rills to serve as
connections that can render a feature a
watero (p. 3)

Agency Response: Seesummary responseabove
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Tri-State Generation and Transmission Association, Inc. (Doc. #16392)

7.41 Tri-State strongly supports the provisions in the proposed rule that identify categories of
waters that are per se excluded from the definition offW® and the "no recapture”
clause in the regulatory text that makes it clear that an exclusion controls even if the
waters might otherwise meet the rule's definition of WOTUH-State also strongly
supports the Agencies' exclusion of groundwater fromAQJMvisdiction. As noted
below, however, T¢State urges the Agencies to revise certain proposed exclusions to
ensure that osite water management features at power generation facilities,
transmission facilities, mines, and agricultural sites that arerdily nonjurisdictional
remain excluded from the definition of "waters of the United States.” As currently
drafted, the exclusions are not sufficiently clear to effectuate that result. (p. 6)

Agency Response: Seesummary responseabove

National Wildlife Federation (Do&15020)

7.42 In addition, we support the overall decision to include a new section (b) excluding
specific waters from the definition of HAwa
have concerns with the breadth and vagueness of both the waste tregsteamt s
exclusion and the prior converted cropland exclusion. Both of these exclusions have
created significant loopholes leading to inconsistencies in application and the destruction
of ecologically important water bodies. However, it is our view thatiessto these
two existing exclusions warrant special attention is separate rulemakings. (p. 24)

Agency Response: Seesummary responseat 7.2 regarding prior converted
cropland and summary responseat 7.1 regarding the waste treatment system
exclusion.

Center forBiological Diversity, Center for Food Safety, and Turtle Island Restoration Network
(Doc. #15233)

7.43 Unfortunately, while the draft rule recognizes this fundamental principle it fails to fully

stand on science and instead attempts #Ato
certain waters and features are not subject to the jurisdiction of the\@kedne r Act , 0 7
Fed. Reg. 22218. I n these instances, the d
Ato restore and maintain the chemical, phy
waters. o0 33 U.S.UC. 1251 ( a) d,prétection ¢f aquaBcu pr e me
ecosystems requires fibroad federal authori

hydrologic cycles and it is essential that discharge of pollutants be controlled at the
S 0 u r Onitall States v. Riverside Bayview Hopagd U.S. 121, 133 (1985) (citing to
S. Rep. No. 92414, p. 77 (1972), U.S. Code Cong. & Admin. News 1972, pp. 3668,
3742).

Accordingly, and for reasons that we further delineate below, it is essential that you
revise your rule so as not to foreclose CWAgdiction with respect to entire categories
of water bodies to which the unpermitted discharge of pollutants may, either alone or in

* 79 Federal Register (FR) 22263 and 22217

42



Clean Water Rule Response to ComménIspic 7: Features and Waters Not Jurisdictional

combination with other water bodies in the
physical and biological integrity@ft her ¢ ov er Raganog®26 & Ctsat . . . 0
2248 (Kennedy concurrence).

We believe this central recommendation is fully in accord with advice that you have
already received from EPAGs Science Advi so
Rodewald, Commnts to the chartered SAB on the Adequacy of the Scientific and

Techni cal Basis of the Proposed Rule Title
Under the Clean Water Act (September 2, 2014) (hereinafter, SAB Sept. 2) and David

Allen et al., Sciene Advisory Board (SAB) Consideration of the Adequacy of the
Scientific and Techni cal Basis of the EPAO
the United States Under the Clean Water Act (Draft of September 17, (@@tdinafter,

SAB Sept. 17).

Thesci ence i s consistent with the Clean Wat
Congress to give the Actdés jurisdictional
interpretation unencumbered by agency determinations which have been made or may be
made for administrative-1236) p.13d(39€Yeprinteddn Conf
1972 U.S.C.C.A.N. 3668, 3776, 3822, 118 Cong. Rec. 333367 (1972) (statement of

Rep. Dingell);see also Oklahoma ex rel. Phillips v. Guy F. Atkinson 818 U.S508,

525526 (1941) (construing the Flood Control Act of 1938; flood control is now covered

in 33 U.S.C. § 1252(a)). (p-2)

Agency Response: Seesummary responseaboveand the Technical Support
DocumentSection Il with regard to the significant nexus analysis.

Pacific Legal Foundation (Doc. #14081)

7.44 Aside from this improbable ditch exclusion, the rule proposes excluding certain
artificially irrigated uplands, ponds, pools and ornamental waters so long as they were
excavated or diked on dry land. This is hardly a concse®n because it implies that
virtually all other waters are covered by the Act.

éthe proposed r ul dilledvdeprdssionseneated maidentaftovat e r
construction activityo and fAgroundwater, i
subsurfacedramge systemso and fAvweutlllaredsldsButdtbrearsi .l d s
again, the message is mixed, even schizophrenic, because the Corps and EPA would
regul ate fAadjacent waterso with Ashall ow s
waters. See 79 FeReg. 22207. So, is groundwater covered or not?

Strangely, the Corps and EPA could not bri
claiming the term is too ambiguous. But th
even more ambigadyactat m® swehlandid o Ari pa
Asignificant nexus, 0 Aneighboring, e fperen
wetl and swale, 0 Ahigh water mark, 06 etc. Th
uncertain to provide any meaningfirhitation on federal authority.

It is also difficult for the public to rel

towards the other exemptions under the Act. For example, the Corps and EPA have
routinely limited the section 4(f) farm exemptitmthose ordinary farming practices
employed on a particular farm rather than those farming practices common to the
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industry, as a plain reading of the Act requires. And, the agencies have attempted to limit
the fAprior convert ed coversagpioxdnmely53milienragas)i on  (
through Ainternal pcalledi StogktorcRulasntigaetise,caurtslhavé e  t h
invalidated. Se®lew Hope Power Company v. Corps of Engineété F.Supp. 2d.

1272 (SD Florida, 201qHolding change in @icy constituted new legislative and

substantive rules but are improper because they were not subject to notice and comment).
Limiting exemptions and exclusions is standard practice for these agencies, making the
exclusions contained in the proposed nfléttle value. (p. 1415)

Agency Response: Seesummary responseabove.

Trout Unlimited (Doc. #18015)

7.45 TU supports language in the proposal to clarify what waters are NOT covered. The
proposal also seeks to clarify what waters are not jurisdictionalprip@sed rule and
preambleeiterates all existing exemptions from Clean Water Act jurisdiction, including
many farming, ranching,and forestry activities. These exemptions include activities
associated with irrigation and drainage ditches, as well as sediment basins on
construction sites. Moreover, for the first time, the proposed rule codifies specific exempt
waters, including many upland drainage ditches, artificial lakes and stock watering ponds,
and water filled areas created by construction activity. As highlightedea TU works
with farmers, ranchers, and other landowners across the nation to protect and restore trout
and salmon habitat. We have a keen interest in ensuring that the proposal works well for
landowners on the ground. (p. 3)

Agency Response: See summary response abové he agencies have further
clarified the exclusions in the final rule.

Earthjustice(Doc. #14564

7.46 EARTHJUSTICEOBJECTS TO EPAG6S PROPOSAL TO CATEGC
EXCLUDE CERTAIN WATERS FROM THE PROTECTIONS OF THE CLEAN
WATER ACT.

Earthjustceo bj ect s t o EPAOGs proposal to exclude
receiving Clean Water Act protections. Such a result is not dictated by Supreme Court
case law nor the language of the Clean Water Act. While some members of the Supreme
Court expressedonicern over ensuring that certain waters, specifically wetlands, had a
connection to waters of the U.S., at no time has the Court addressed wholesale exclusion
of certain types of waters. While EPA may desire to categorically exclude some waters
for the s&e of convenience, such a result is not driven by case law. Because it is also
contrary to the intent and purpose of the Clean Water Act, categorically excluding certain
types of waters on the basis of administrative convenience would fail both tests under
Chevron: it would violate clearly expressed congressional intent under Step One, and it is
an unreasonable and impermissible interpretation of the Act under Step Two. Moreover,

®U.S. Department of Agriculture, Natural Resources Cons
Programs and Partnershipso (Jan. 1996) .
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1.47

such an exclusion would not constitute reasoned decision making supported by t
record. (p. 1€11)

Agency Response: Seesummary responseabove and the Technical Support
DocumentSection | regarding the legal basis for the rule.

Earthjusticesupports a broad, scienrbased definition of the waters of the U.S. and urges
EPA to heed the advice and comnts of the SAB to strengthen the rule to ensure full

protection of t h e Eanthgusticaeoquésts that the EPA evisethai r t her

rule to remove most of the categorical exclusions, most especially the exclusion of
groundwater, from the defition of waters of the U.S., preserving the ability to more
fully protect our nationdbs waters, again
SAB. (p. 17)

Agency Response: Seesummary responseabove.

Nebraska Wildlife Federation (Doc. #15034)

7.48

We recognize that the grosed rule would preserve longstanding Clean Water Act
exemptions for farmers and foresters that encourage wise stewardship of land and water
resources. It would also, for the first time, explicitly exclude many upland water features
important for farmingand forestry, such as

1 upland drainage ditches with no more than ephemeral water flows;

1 artificially irrigated areas that would revert to upland should irrigation cease;
1 artificial lakes or ponds used for purposes such as stock watering;

1 artificial ornamental waters created for primarily aesthetic reasons; and

1 waterfilled depressions created as a result of construction activity

We support these existing and new exemptions, and believe they should make the rules
very workable for most farmers and chers. (p. 23)

Agency Response: See summary responseThe agencies have further clarified the
exclusions in the final rule.

Neuse Riverkeeper Foundation (Doc. #15095)

7.49

éwe are greatly concerned by, among ot her

exclusions for watarthat have been covered historicaliyl@an have a significant
impacton downstream water quality.

The EPA should ensure that the new rule:

NOT INCLUDE A CATEGORICAL EXCLUSION FOR GROUNDWATER AND

WASTE TREAMENT SYSTEMS. Categorical exclusion of groundwatill lead to

regulatory confusion and is not supported by sound science as described by numerous
members of the SAB. Further, EPA lacks the authority to exempt waste treatment system
impoundments that are otherwise waters of the U.S. from coveragethad@&VA and

EPA is doing so in violation of the Administrative Procedures Act. (p. 2, 3)

Agency Response: Seesummary responseabove
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Texas Agricultural Land Trust (Doc. #15188.2)

750 é Farm ponds should not be jurisdictional
streamsshould not be jurisdictional. Such fegaching jurisdiction over features far from
navigable waters and carrying only minor volumes of flow was not what Congress
intended and goes far beyond even the broadest interpretation of recent Supreme Court
decisbns.§ol i d Waste Agency of Northern ,Cook Cc
531 U.S. 159 (2001) and Rapanos v. United States, 547 U.S. 715 (2006). (p. 1)

Agency Response: Seesummary responseabove Also sedhe Technical Support
DocumentSectiors|.C and VII with regard to the Supreme Court decisions and
rationale for asserting jurisdiction over tributaries.

Hackensack Riverkeeper, Hudson Riverkeeper, Milwaukee Riverkeeper, NY/NJ Baykeeper and
Raritan Riverkeeper (Doc. #15360)

7.51 Subsection (2) Must be Rewritten to Ensimesdictional Waters are Not Needlessly
Excluded

We recognize that there are parts of the United States that are not and should not be
definitional Waters of the United States. No one believes that swimming pools or public
fountains are Waters of the Wedl States though they may be point sources under

certain circumstances. We therefore support the some of the exclusions under subsection
(2), but we are concerned that, as written, as written, other exclusions may remove
jurisdiction from waters that shild clearly be deemed jurisdictional.

First, the Agencies should strikedtwithstanding whether they meet the terms" of the
definition of included Waters of the United States at 8401.11(2) and replace it with
"unless they meet the terms" of the defimtaf included Waters of the United States. If

a groundwater feature, wastewater pool or impoundment, or ditch meets the definition of
a Water of the United States [as defined, Waters (i) to (vii)], it should be covered by the
Clean Water Actas a Waterofhe Uni t ed -1%5) atesé (p. 14

Agency Response: Seesummary responseabove

Louisiana Environmental Action Network (Doc. #15377)

7.52 However, Proposed Rulaay notcategorically exclude waters when those waters may
have a significant nexus. Geshaveno Quthorigytoe s s 0
narrow the application of Clean Water ABee Chevron, U.S.A., Inc.Natural Res. Def.
Council, Inc, 467 U.S5.837,842 3 (1984) (dAalf the intent of
end of the matter; for the court, as welklas agency, must give effect to the
unambiguously expressed intent of Congress
several changes in the Proposed Rule that may have an unsupportable narrowing effect
on the scope of the dscthe®PopojedRulesdi cti on. Fo

1 categorically removes from jurisdiction certain ditches and other waters that the
Clean Water Act now expressly includes
there is a significant nexuisa connection the Proposed Rule recognizag be
present for such waterSee infra8 (3).
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1 precludes any opportunity to recapture waters that are or become excluded from
the definition of Awaters of the United
in the exclude category is temporaBee iffra § (4).

f categorically removes fAgroundwater, inc
subsurface drainage systemsapretiusioom Cl ean
not included in current law and contrary to evidence of a significant nexus cited in
the Propsed RuleSee, e.9.79 Fed. Reg. at 2219 (summary of significant
nexus conclusionsi. at 22209 ("While they may provide the connection
establishing jurisdiction, these shallo
Uni t ed #.ta@222848Theapility of streams to keep flowing even during
dry periods typically depends on the delayed (lagged) release of local
groundwater, also referred to as shallow groundwater . . . .").

i fails to reinstate, or even address, suspended language clarfifgingrrow
application of the waste treatment system exemp8en.infrag (2). (p. 23)

Agency Response: Seesummary responseabove and the Technical Support
DocumentSection Il with regard to significant nexus analysis.

7.53 The Proposed Rule Must Provide an Opportunity forWaters Excluded from the
Definition of fAwater of the United Stateso
United States. 0

The Proposed Ruchputeofeelhdedwatersis unsupporteeby

science, contrary to the purpose and intent of tharCWater Act, and outside the
Agenciesodo authority. Although the Agencies
these excluded waters in the proposal,” they fail to support the permanency of these
exclusions with scienc&ee79 Fed. Reg. at 22189. Winithe Agencies state that the
exclusions are for "certain waters and features over which the agencies have as a policy
matter generally not asserted CWA jurisdiction,” they do not provide factual support that
these are "longstanding practicdsl."Moreo\er, the statement that jurisdiction is

"generally not asserted" does not support a categorical exclusion with "no recapture
provision." On the contrary, because the term "generally" indicates exceptions to the
policy, the Agencies' position can only sugpat most, categorical exclusions when

there is a recapture provision.

Moreover, changing landscapes and the law support providing for recapture of waters
into the Act's jurisdiction in the final rule. For example, the Proposed Rule states
"Absolutely no.uplands located in ‘riparian areas' and 'flood plains' can ever be ‘waters of
the United States' subject to jurisdiction of the CWA." 79 Fed. Reg. at 22207. But such
uplands may erode naturally and become wetlands that would otherwise be jurisdictional
wetlands. In another example, the current exception to the limited scope of the
wastewater treatment systems exclusion, see supra 8 (2), is only supportable (if at all)
based on its temporary natugee Ohio Valley Envtl. Coalition v. Aracoma Coal,Co.
556F.3d 177,215 (4th Cir. 2009) (noting the waste water treatment system exclusion may
apply to natural streams when the Corps "exercises its 8 404 authority. .. [and] allowed
thetemporary removabf these waters from the definition of 'waters of the Un8&dtes'

...") (emphasis added).
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In short,while LEAN appreciates the Agencies' effort towards simplicity, the Proposed
Rule's failure to include a recapture provision for waters excluded from the definition of
"waters of the United States" under subsectb) is arbitrary and capricious, without
support of evidence, an abuse of discretion, contrary to the purpose and broad
jurisdictional intent of the Clean Water Act, and outside the Agencies' authority. (p. 6)

Agency Response: Seesummary responseabove.

Delaware Riverkeper Network (Doc. #15383)

754 Whil e we generally support EPAGs attempt t
jurisdiction under the CWA, science does not support some of the listed exclusions and
the exclusion of some water bodies because they do nohthdl the proposed
definitions. (p. 2)

Agency Response: Seesummary responseabove.
7.55 Comment 8: Exclusions: Section 328.3(b)

The exclusions listed in the proposed rule have weak scientific justification and reflect
profit-driven stakeholder concerns that have little or fatimship to protecting water
guality. The following exclusions should not be included in the finalized rule since all of
these will promote pollution of the hydrologic cycle and thus the scieased waters of

the United States. (p. 4)

Agency Response: Seesummary respaiseabove.

756 éwhen determining whether water bodies sho
Waters of the United States, the Agencies
goals of restoring and maintaining the chemical, physical, and biologicaliipteigthe

Nationds waters. When considering these go
rule in its current format is inadequate for restoring and maintaining the integrity of our
Nationdés waters. (p. 5)

Agency Response: See summary response above.

Wisconsin Wetlads Association (Doc. #15629)

757 The science does not support excluding gro
thereof

Any decisions related to the categorical exclusion of other waters must withstand the
same level of scientific review as watemnsidered for categorical inclusion. This means
that the effects on downstream waters must be thoroughly investigated based on the
potential for hydrologic exchange, and on the consideration of downstream effects related
to isolation (i.e., reducing theasive force of floods). Evidence weighed must be based

on direct or applied peer reviewed science.

Given that scientific understanding of watershed dynamics is continually evolving, we
oppose categorically excluding other waters under this rule unlegssshdefinitive
science to support it. (p. 5)

Agency Response: See summary response above.
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AES-US Services (Doc. #3242)

758 Pl ease clarify if the following are exclud
based on the proposed rule if located in 1.) floodplain/ripaniea, or 2.) non
floodplain/riparian area, and/or 3.) contiguous/adjacent to jurisdictional waters and/or
defined as a tributary:
Puddles;
Wastewater treatment system seeps;
Surface Impoundments seeps;
Stormwater retention ponds;
Stormwater detention pondsed for settling/treatment;
General facility Stormwater conveyance systems such as ditches, swales
that are not jurisdictional wetlands;
Ditches transferring wastewater between treatment systems;
Discharge canals that receive water from a tributary;
Pipetrenching (trenches located underneath;
Sheet flow;
Secondary containment devices such as algowend tank containment
structures;
Cooling tower basins;
Nonwetland strip pits;
Roadside ditches which do not meet proposed exemptions;
Ponds whichservegsar t of facilitybés wastewater
Temporary Stormwater construction ponds;
Pond rills, gullies, notwetland swales;
Trenches associated with wastewater treatment systems; and
Standing water in industrial activity areas such as coal piles) (p.
Agency Response: See summary response above argkction 1V.I of the preamble.
The final rule and preamble also discuss several changes the agencies made to
fiadj ac &eaealso.canpendium on adjacent wateftopic 3).
The Property Which Water Occupies (Doc. #8610)
7.59 The Exemptions Prove the Rules are in Excess of Authority
The overreach of such broadly purported jurisdiction becomes evident in the extensive
|l ist of Obébexceptionsé to these proposed Rul
farming practices as excepti®to the Rules, indicate the Rules themselves exceed the
scope of statutory authorityhe stated purpose of the CWA was never agricultural and
drainage oversight. The interpretation of such broad authority beyond navigable waters
expands the domain of &eral Agencies and therefore is a clear abuse of agency
discretion®
® Decker v. Northwestern Defense CiiB3 S. Ct. 1326, 1341 (2013) ¢ h is surely no congressional implication
that the agency can resolve ambiguities in its own regulations. For that would violate a fundamental principle of
separation of powe® that the power to write a law and the power to interpret it cannot restsnahme hands . 0)
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Exemptions for particular landse activities, which would otherwise invoke CWA

jurisdiction would be illegal if such exemptions were short of statutory obligations. (i.e.
potentially pos any threat to navigable waters). The EPA cannot propose Rules which

exempt potential violations of the CWA, else they fall short of their statutory obligation.
Therefore the landse exemptiongdefined by the Rulesvould only be legal if the

jurisdictional scope defined by these same Rules was in excess of statutory authority as
delegated by Congress. Federal Agencies are not given discretion to exempt activities

that would otherwise result in a Clean Waters Act violation as outlined by CoAgress.

Thesear bi trary exemptions for O6favoredd act i
agency, or through a judicial challenge. The exemptions appear to be added to quell
objections to the expansive jurisdiction c

€The pr opostecofhird tasCWA guiistliction over private land is limited
to the protection of the water quality for downstream public waters. Federal agencies do
not have the authority to exempt activities which would otherwise fall under their
statutory obligatiorio enforce the CWA. Such Rules ignores congressional intent in
violation of law. 5 USC 706. The extensive list of exemptions to the Rules simply
highlight an error in the Rules interpretation of CWA jurisdiction beyond navigable
waters. Jurisdiction undéne Clean Waters Act must be based on threats to the quality of
public waters and not the existence of water molecules. The Act is not a land zoning
instrument to be arbitrarily invoked under the auspice of protecting water. (p. 11, 12)

Agency Response: Seesummary resporseabove The additional exclusions are

intended to codify longstanding agencies practices and provide clarity to the public.

To that end, the agencies propose not simply that these features and waters are
66generall yéod not 06 06 vbatthatthey are éxpréshlyenotUni t ed S
06waters of the United Statesdd by rul e.

7.60 é actions which threaten water quality, rather then exemptions to the Rules, should be
listed by the Rules in order to prevent the Rules from being in excess of authority and not
be $ort of any statutory obligations. Maintaining a casdlphrase in the Rules like:
Athe EPA maintains the discretionary autho
private property present a real and significant threattothenga bl e watwer s. o W
for the protection of clean water whenever necessary and evidence is provided. Where
jurisdiction of the CWA ends is not a choice between drinking Clean Water, or green
glowing citizens as portrayed by misguided advocates for this expansion of the CWA.
Because jurisdiction beyond navigable waters can only pertain to water quality, the scope
of CWA jurisdiction can only be invoked when a tangible threat to waiality exists.
Jurisdiction canot be invoked simply because rain which falls onto private tanst
then drain based on the laws of graviy.1617)

Agency Response: Seesummary responseaboveand section | of the Technical
Support Document

" Natural Resources Defense Council, Inc. v. Co58&, F.2d 1369, 1377
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7.1. WASTE TREATMENT SYSTEM (WTSE)

Summary Respons

This response addresses comments regarding the waste treatment system exclusion, regardless of
where such comments appear in the Response to Comments document.

Summary of Comments andResponse

The Agenciesd Cl ea Wat er Raatiment systekn exslusioro c hang
The definition of waters of the United State
and only ministerial changes are made in the proposed and finaliruéasairs substantively

and operationally unchanged. Whilee Agencies received over 200 comments on the waste

treatment system exclusion, the comments are beyond the scope of the rulerrakomge

instances, the agencies have provided information that maybe useful to a commenter, but this

does not alter thecope of the rulemakingin addition,some issues thabmmentersaised are

related to otheexclusiongdentifiedunder paragraph (band commenters should see those

essays and responses for more detall

n
i

The existing waste treatment system exclusiones to paragraph (b)(1) of the final rule with

no substantive changes. The existing waste ¢tr
systems, including treatment ponds or lagoons designed to meet the requirements of the Act

(other than cooling pats as defined in 40 C.F.R. 423.11(m) which also meet the criteria of this
definition) are not waters of the United Stat
delete the parenthetical crasference to 40 C.F.R. 423.11(m), an EPA regulation thiinger

exists. Because the agencies are not addressing the substance of the exclusion, the agencies do
not make conforming changes to ensure that ea
United Stateso for t he exaeasamelanguade Witk regpeadtg thea ms h
waste treatment system exclusion, with the exception of deleting therefessnce

I n the proposed rule, the waste treatment sys
including treatment ponds or lagoodgsigned to meet the requirements of the Act are not
waters of the United States. o0 Many commenters
insertion of a comma after the word Al agoonso
unintentionally nawwed the exclusion such that all excluded waste treatment systems must be
designed to meet the requirements of the Clean Water Act. The agencies have deleted this

comma in response to comments. Continuing current practice, any waste treatment system would
need to comply with the Clean Water Act by obtaining a section 404 permit if constructed in

waters of the United States, and a section 402 permit for discharges from the waste treatment
system into waters of the United States.

The agencies received comme on whether certain stormwater conveyances could be excluded
from the definition of waters of the United States because they are waste treatment systems. For
clarity, the agencies have added an exclusion for certain stormwater control features apparagr
(b)(6) of the final rule. See response sections on stormwater for further clarification.
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Many comments offered suggestions on the kinds of structures and processes that should be
considered excluded from definition of waters of the United Statessie Wweatment systems,

and asked the agencies to clarify the jurisdictional status of features that are no longer

functioning as waste treatment systeBmme commenters expressed concern that the waste

treatment system exclusion should not exist as aadeke waters out of CWA jurisdiction, and

that waters of the United States should not be used for waste treatment. Conversely, some
commenters stated that providing the exclusion is providing a way to discharge mine tailings and
other wastes into wateds the United States without a permit, and that the agencies should
revise the waste treatment system exclusion a

of fill mat erial . o0 Because the agencttes are n
treatment system and these comments are outside the scope of the proposed rule, the final rule
does not reflect changes made in public comme

mat erial 0o and fAdi schar ge of fftheprdposedaueanditheal 0 ar
final rule does not reflect any changeade in response these comments.

Specific Comments

Quapaw Tribe of Oklahoma (the @ahPah) (Doc. #7980)

7.61 4. Excluded Waste Treatment Facilities. Waste treatment systems, indheditmgent
ponds or lagoons designed to meet the requirements of the Clean Water Act, are not
Waters of the U.S. Language in the 2012 Nationwide Permits clarifies that stormwater
management facilities that are determined to be waste treatment systemsuuaraer
regulations are not Waters of the U.S. The proposed rule does not significantly change
the language regarding the excluded waste treatment facilities. Additional clarification is
required to identify types of facilities that qualify for this exaas Any facility designed
and operated to treat stormwater runoff to meet the requirements of the Clean Water Act
should be included in this exclusion. (p. 3)

Agency Response: Seesummary responsasat 7.1 and7.4.4

Navajo Nation Environmental Protection Agency (Doc. HTID

7.62 The Navajo Nation EPA Water Quality Program generally agrees with the proposal to
retain the existing regulatory exclusions and longstanding permitting exemptions.
However, we are concerned that by codifying the exemption for waste treatment systems,
the rule may inadvertently be excluding from the definition of "waters of the United
States" impoundments of headwater streams used for draining runoff from surface coal
mining. The rule should clarify that these sediment pond impoundments are not
consideed "waste treatment systems" that are excluded from the definition. (p. 2)

Agency Response: Seesummary response &7.1. The agencies are not changing
current practice related to implementation of the waste treatment system exclusion.
Under current practice and under the proposed rule, where appropriate permits are
received, such impoundments may be considered excluded as waste treatment
systems.
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Texas Department of Transportation (Doc. #12757)

7.63 We are concerned that if a "natural feature that is constructed to receiveand t
stormwater ruroff is itself treated as a jurisdictional water, State DOTs (and other public
agencies) would be in the paradoxical position of needing to obtain Section 404 permits
to discharge stormwater into facilities constructed to satisfy sto@nwarmit
requirements under Section 402 of the Clean Water Act."

Recommendation: We recommend that the final rule "should clarify the circumstances
under which the exclusion for waste treatment systems, including treatment ponds or
lagoons applies tstorm water treatment systems constructed as part of transportation
facilities.” We would also request that if a ditch is regulated as a water of the U.S., it
should not also be regulated as a point source discharge under Section 402 of the CWA.

(p- 4)

Agency Response: Theagencies have clarified the circumstances under which a
stormwater conveyance feature would be nojurisdictional. See summary
responsesat 7.1and 7.4.4.

Earthworks et al. (Doc. #15173)

7.64 While we appreciate that if finalized in its current form, this pehcy will restore
protections to most streams, regardless of size or frequency of flow, and to all wetlands
inside of floodplains. But, some waters will still be at risk because of two loopholes in the
Clean Water Act that allow mining waste to be dumgeelctly into streams, rivers and
|l akes. We respectfully ask that you exp
t hat mining waste cannot be used to fil
treat ment syst e mdlows mioinglcompamiesttolremame svatema |y
Awaste treatment systemo to escape Clean W
Clean Water Act intended for all waters to be protected, even those impacted by mining
operations. (p2)

and
[ i
a

Agency Response: Seesummary response a¥.1. Commentson the definition of
Af il material 0 are outside the scope of t

California State Water Resources Control Board (Doc. #15213)

7.65 The following specific comments are provided by the California State Water Resources
Contol Board and the nine California regional water quality control boards (collectively,
the "Water Boards ") staff regarding the proposed "Definition of 'Waters of the United
States' Under the Clean Water Act" (Proposed Rule) for 40 CFR 230.3. Specific
recommended changes to the proposed regulations are shatrkesutunderline
format. Additional comments are presehtes endnotes [footnotes here].

(1) Waste treatment systems, including treatment pesrdisgoonsand storm
water detention basifidlesignedand usedto meet the requirements of the Clean
Water Actand not constructed in a waters of the United St3tgs 5)

8 Stormwater detention basins and other aons¢d waterdependent stormwater treatment systems should also
qualify for this exclusion.
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Agency Response: The agencies have clarified the circumstances under which a
stormwater conveyance feature would be nojurisdictional. See summary
responsesat 7.1and 7.4.4.

National Tribal Water Council (Doc. # 18922)

7.66 On May 19, 1980, the Environmental Protection Agency (EPA) revised its regulations
defining waters of the United States, prov
syst emnmlows: as f

Waste treatment systems, including treatment ponds or lagoons designed to meet
the requirements of the Act (other than cooling ponds as defined in 40 CFR
123.11(m) which also meet the criteria of this definition) are not waters of the
United StatesThis exclusion applies only to manmade bodies of water which
neither were originally created in waters of the United States (such as a disposal
area in wetlands) nor resulted from the impoundment of waters of the United
States.

According to EPA, theintet of the final sentence of the
dischargers did not escape treatment requirements by impounding waters of the United
States and claiming the i mpoundment was a
wastes into wetlands his clarification of the waste treatment system (WTS) exclusion

was later suspended by EPA without public notice or comment. 45 Fed. Reg. 48620 (July

21, 1980). The Corps adopted the WTS exclusion without the explicit manmade waters
limitation in 1986. 33C.F.R.8§328.3(a)(8).

When | egally challenged in the | ate 19806s
EPA maintained that Aunder current EPA reg
impoundments continue to be discharges into waters of the dds therefore, NPDES

permit limitations must be met prior to treatment in the impoundment, rather than after.

EPA then proposed an fAalternative approach
impoundments of waters pursuant to section 404, and EPA would rsviegulations so

that fAwhere such a review has been conduct
402 permit will only be required for discharges from the instream impoundment, not into

it.

In 1992, EPA adopted this alternative approach, spedyfitcal the AJ and Kensington

gold mines in Alaska which had proposed impounding wetlands and streams behind

earthen dams for purposes of tailings disposal. EPA and the Corps agreed that as long as

the Corps approved the construction of the tailings impmamd under section 404, the

waters within the impoundment would no longer be considered waters of the United

States, and tailings discharges would not require either a section 402 or 404 permit. EPA

° If a waste treatment system is abandoned or otherwise ceases to serve the treatment function it was designed for, it
should not continue to qualify for the exsion.

1 Generally, waste treatment systems that are constructed within a water of the United States should not qualify for
this exclusion. There may be some existing waste treatment systems that were constructed within a water of the
United States that the Agepsiaffirmatively determined ceased to be a water of the United States; those
determinations should remain in effect.
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and the Corps subsequently relied on a similar ratidnaethorize tailings disposal for
the Fort Knox open pit gold mine near Fairbanks, other Alaska hard rock mines, and

ferrous mines in Minnesotabs Mesabi l ron R
Regarding the second 6l oophol ed, under the
Afmadterial © i nto waters of the U. S. mu st o |

Anyone who wants to discharge other pollutants must obtain a section 402 permit from

the EPA or a state that has been delegated authority to issue such permits. In A982, EP
adopted a zero discharge standard under section 402 for new copper and gold mines using
froth-flotation, cyanidation, and similar processes. EPA found that mines operating in the
early 1980s weralready achieving zero discharged that it was therefopracticable

for new mines to operate without discharging untreated waste into natural waters.

Prior to 2002, EPA and the Corps had different definitions for this type of pollutant. The
Corps, defined fil/] as Nany replacingan agadtic u s e d
area with dry land or of changing the bottom elevation of a water body. The term does
not include any pollutant discharged into the water primarily to dispose of waste, as that
activity is regulated under section 402 of the Clean WadterUnder this definition,

tailings and other mining wastes were not fill material because they were not used for the
primary purpose of replacing an aquatic area with dry land. Pollutants discharged into
waters primarily as a form of waste disposal wexglicitly regulated under the more

rigorous section 402 program. All this changed in 2002 when EPA and the Corps adopted
identical definitions of fill material to include discharges that have the effect of either
replacing any portion of a water body wiry land or changing the bottom elevation of

any portion of a water. The regulatory examples included overburden from mining.

The new fill definition was the subject of a U.S. Supreme Court decision finding that

EPA and the Corps had acted lawfully irttaarizing the Kensington mine in southeast
Alaska to use Lower Slate Lake as a tailings reservoir in which it could discharge slurry
and other wastes. Relying upon the 2002 regulation redefining fill material, the agencies
concluded that these discharghewdd be treated as fill under section 404, rather than

waste under section 402, because they would change the bottom elevation of Lower Slate
Lake. The decision means that as long as the current definition of fill material is in effect,
mine wastes discihged into waters of the U.S. are regulated under section 404 where
permits are approved more than 99% of the time instead of under section 402 with its
strict pollution standards.

Hardrock mining would be a farisdhages destru
limitations were strictly applied. Mines produce huge quantities of chemicedyed

wastes, and the cheapest places to store these wastes are valleys and-timey doeas

near the mine sites. But these are also the places where the wailard, and lakes

protected by the CWA are found. As a result of a change in the definition of fill material,

mi ning companies are currently able to avo
pollution limitations and use waters of the U.S. as indalstraste dumps.

As we are all well aware, mining impacts in Indian Country and throughout the United
States have had a profound negative effect on water quality. Proportionally, native
villages and Indian Tribes bear the brunt of these impacts becausemmasyare

located within tribal homelands and Tribal members rely, to a greater degree, on using
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natural resources for their subsistence. Although this is true, it does not discount the fact

that the general population as a whole is also subjected togwollution. The NTWC
recognizes that many of the problems we cu
pollution and were done in a time when technology was far less refined, scientific
understanding of ecosystem function and the effects of mmastes were unknown,

and regulations were absent. These legacy impacts will continue to plague our nation and

will need to be addressed for decades, if not centuries. EPA is well aware of this, since a
large part of their Superfund program is devotecnadiation at such sites.

These two loopholes have allowed mining companies to continue to directly discharge

poll ution into our nationdés waters as they
a |l ake or a river as aeful anaabomieatianof¢ha batulnt sy
order of things, and a giant step back in time. The NTWC believes that these loopholes

have resulted from industry politics and a lack of oversight by EPA in the protection of

our nationds wat er sesEPAHlogacandiderrtheir positibneandN T WC u
explicitly limit the waste treatment system exclusion to only manmade waters and to

revise the 2002 definitiop2®f Afill o to ex
Agency Response: Seesummary response at 7.1Comments on the definition of
Af il material 0 are outside the scope of t

Allen Boone Humphries Robinson, LLP (Doc. # 19614)
7.67 "Waste Treatment Systems"

The Proposed Rule also excludes "waste treatment systems," including treatment ponds
or lagoons, designed toeet the requirements of the Clean Water Act. What is unclear is
whether the exclusion would include multiplee impoundments. Industrial facility
impoundments frequently are utilized for important health and safety projects, such as
storm water treatmeépand water supply for dust suppression, firefighting, irrigation, etc.
This exclusion is vague, and creates needless ambiguity. For example, it is unclear
whether the exclusion will apply to treatment ponds that have infrequent discharges, or
treatment pnds that were originally designed to meet CWA requirements but later
converted to other uses. Likewise, many treatment systems include both retention
features and conveyance features, and the Proposed Rule provides no clarity on whether
these systems walibe excludedjp. 9)

Agency Response: Seesummary response at 7.1. Also see summary response at
7.3.2

Bard of Douglas County Commissioners, Colorado (Doc. #8145)

7.68 Codify and Clarify the Waste Treatment Exclusion

The existing regulations include exclusions for waste treatment facilities that are
constructed to meet CWA requirements and are constructed in uplands. Currently, this
exclusion is inconsistently implemented or misinterpreted by USACE and EPA staff at
thenational offices and regional regulatory field offices level. Clearly, additional

language is necessary to restore the intent of this exclusion. Douglas County requests that
language be included in the Proposed Rule to state that treatment of storrangiter r
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from rural and urban settings conforms to the exclusion and that the exclusion applies to
all necessary and constructed components of the waste treatment system. (p. 16)

Agency Response: Seesummary response at 7.1

City of Palo Alto, California (Doc. #12714)

7.69 The wastewater treatment exemption has a history of legal challenge. Its application to
water reuse facilities and storm water features must be clearly defined. (p. 5)

Agency Response: Seesummary response at 7.1See als@summary responss at
7.4regarding new exclusiors for certain stormwater and wastewater recycling
features.

Waters of the United States Coalition (Doc. #14589)

7.70 Treatment wetlands provide a substantial benefit to the environment. They improve water
guality and provide habitat for a range of wildlife. Indeed,di#ed throughout the
preamble to the Proposed Rule) the Supreme Court has noted the beneficial role that
wetlands can play by treating water before it enters traditional navigable waters or
preventing it from getting there in the first pladeapanosat 786) Public agencies look
to treatment wetlands to attain compliance with their own Clean Water Act National
Poll utant Discharge Elimination System (AN
environment as a whole.

Public agencies build treatment wetlamiseveral instances. The first is when a project
will impact or take existing wetlands and new ones are constructed as mitigation. The
second instance is when an existing stdrain or other stormwater point source
discharges into a traditional navigallater. The agency may consider constructing a
wetland at the point of discharge (but outside of the waters of the United States) or
upstream in the storm drain to provide treatment to dry weather and other flows before
they discharge into the traditionavigable waters.

The third instance involves wetlands created as green infrastructure upstream of a
traditional navigable water to reduce pollutant discharges from areas of new construction.
These swales and other wetlands serve a treatment purposeiselgrine same manner

as a constructed wetland at the point of discharge. They trap sediment, hydrocarbons,
metals and other pollutants before they reach the storm drain system and long before they
enter a traditional navigable water. EPA and most statenquality agencies have been
encouraging this type of infrastructure for over a decade.

Lastly, water purveyor and waste treatment operators have played crucial roles creating
wetlands to provide additional treatment for their POTW discharges. Thislaxcl
constructing wetlands and other ponds as part of the treatment system. While there is
currently an exemption for wetlands that are deemed part of the treatment system, that
exemption needs to be clarified and reiterated to ensure that constructetis/étiat are

part of a treatment system are not capture by the Proposed Rule. Coalition members
therefore request that the EPA and ACOE provide an explanation in the preamble to the
Proposed Rule clarifying the scope of the waste treatment exclusiad-1p)

Agency Response: Seesummary response at 7.1
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7.71

7.72

Treatment works with ponds in close proximity to a tributary or traditional navigable
water coul d be cl|Waststiedtmertdystens frefuwemctly ralcomnt . 0
percolation ponds and basins as a critical pattte@sewage treatment process. Many

waste treatment systems are developing wetland type treatment systems to reduce
nutrient and other pollutant levels in the final effluent discharged from the system. These
ponds and wetlands are almost always conneoté&dditional navigable waters or their
tributaries because the effluent needs somewhere to go. In many cases the effluent must
be returned to a surface stream so that it can contribute to overall stream flow and be used
by downstream water rights holders

By nature of their location and function these ponds could be classified as waters of the
United States under the Proposed Rule. The Proposed Rule needs to very clearly exempt
all aspects of the waste treat mdment syst em,
wetlands to ensure that the existing exemption is carried forward and to avoid infringing

on operation of this critical infrastructure. (p. 40)

Agency Response: Seesummary response at 7.1See also Adjacent Waters,
compendium 3.

Because federal regulations prohibitva st e treat ment 06 to be a de
purposes of water quality standards, reclassification of a water body under the Proposed

Rule will hinder many projects that would benefit the environment. This is because many
states including CaliforniaM/not allow waters of the United States to be converted into
treatment systems even if it would be beneficial to the water body as a whole. Similarly,
reclassification of existing facilities will prevent them from being used for their intended
purpose.[§. 43)

Agency Response: Seesummary response at 7.1See alssummary response at
744r egarding the agenciesd creation of an e
features.

National Association of Counties (Doc. #15081)

7.73

AWaste Tr ea tdomaterttreadners refetmthedprocess of taking waste water

and making it suitable to discharge back t
can be confusing because it is often linked to wastewater or sewage treatment. However,

this can also include water runoff froanidscape irrigation, flushing hydrants,

stormwater runoff from roads, parking lots and rooftops.

The proposal states tadirluding tveatmantgpontsroe at me nt
lagoons, designed to meet the requirements of the &\A& exempt.43 In recepears,

local governments and other entities have moved toward a holistic approach in treating
stormwater by using ponds, swales and wetlands. Traditionally, such systems have been
exempt from CWA, but due to the broad nature of the proposed rule, weehibiev

agencies should also exempt other constructed wetland and treatment facilities which

may be included under the proposed rule. This would include, but not be limivest¢o,

and water reuse, recycling, treatment lagoons, setting basins, ponotsaléytif

constructed wetlands (i.e. green infrastructure) and artificially constructed groundwater
recharge basins
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It is important that all constructed features built for the purpose of water quality treatment
or runoff control be exempt, whether or nowvas built for CWA compliance. Otherwise,

this sets off a chain reaction and discourages further investment which will ultimately
hurt the goals of the CWA.

Recommendations:

1 The proposed rule should expand the exemption for waste treatment systems
if they are designed to meet any water quality requirements, not just the
requirements of the CWA. (p. 14)

Agency Response: Seesummary response at 7.1See alssummary response at
7.3.2,7.4.2 and 7.4.4regarding exclusiors for certain settling basins, wastewater
recycling feaures, groundwater recharge basinsand stormwater control features.

City of Stockton, California (Doc. #15125)

7.74 The wastewater treatment exemption has a history of legal challenge. Its application to
water reuse facilities and storm water features muskdaely defined. (p. 3)

Agency Response: Seesummary response at 7.1See alssummary responses at
7.4regarding new exclusiors for certain stormwater and wastewater recycling
features.

City of Beaverton Oregon (Doc. #16466)

7.75 We recognize that EPA and the Corps may clliese outcomes are unanticipated.
However, there is so much gray area in the proposed rule that the rise-péttyrd
citizen suits are likely to define all these described waters as WOTUS. The agency's so
called intent will not matter, because whereréhis gray, there will be a lawyer to file a
lawsuit. Ultimately, the aggressive reach of this rule and its ambiguous provisions and
terminology introduces uncertainty, requires more agency analysis and intervention, and
will create increased litigation.

With that in mind, the rule must include the following provisions that are priority
concerns for local governments:
é
1 Wastewater treatment systems and all associated infrastructure shall not b
considered waters of the U.(p. 2-3)

Agency Response: Seesummary response a.1 See als@ummary response at
744r egar di ng t he ag exclusiorfar éertainrstermwateiocontra f a n
features.

Las Veqgas Valley Watershed Advisory Committee (Do6&584)

7.76 The EPA and Corps did not propose any changes to the existingierdrom
jurisdiction for waste treatment systems designed consistent with the requirements of the
CWA. However, the LVVWAC is concerned that the broad definition of "tributaries”
under the Proposed Rule would result in maade ditches, canals, and-offer storage
ponds that are located on water and wastewater facility sites, but may not formally be part

59



Clean Water Rule Response to ComménIspic 7: Features and Waters Not Jurisdictional

of waste treatment systems, to be subject to regulation as WOUS. This additional
regulation would be unnecessarily burdensome, and affect LVVWAC ershability to
conduct timely maintenance of those features.

The EPA and Corps specifically excluded certain waters from its definition of WOUS
under the Proposed Rule. The LVVWAC supports the intent of these exclusions, and
requests that a clear exemptialso be provided for all water management features that
are located within water and wastewater facility sites. The LVVWAC requests the
following exclusion be added to the Proposed Rule:

1 Ditches, canals, ponds, and other maade features used in the ogteon of
water or wastewater treatment and supply systems. (p. 2)

Agency Response: Seesummary response at 7.1See alssummary response at
7.4.2and7.4.4regarding t he agencexdusidnsfa cedamtwastewateo f
recycling and stormwater control features.

Department of Public Works, County of San Diego, California (Doc. #17920)

7.77 The existing exemption language for "waste treatment systems" must be strengthened.
The Federal Register posting asserts that there will be no change to the exclusion for
waste treahent systems. The rule should be expanded to specifically exempt facilities
that are designed and installed to meet any water quality requirements, including
individual state or local water quality regulatory requirements (for example, the-Porter
Cologne At in California). CFR Part 328.3 (7) states tvaste treatment systems,
including treatment ponds or lagoons designed to meet the requirements of CWA are not
waters of the United Statealthough the agencies specifically state that they are not
seekingcomment on this section, the County strongly urges the agencies to strengthen
and expand this vaguely written exemption, or otherwise explicitly exempt all water
guality treatment facilities. Currently,
vaguely exempt "waste treatment systems" (which presumably apply to permanent BMPs
such as: detention basins, retention basins, bioswales, etc.) that are designed to meet the
requirements of the CWA:

a. Nationwide Permit (NWP) 43 has language that statkge"that stormwater
management facilities that are determined to be waste treatment systems under 33
CFR 328.3(a)(8) are not waters of the United States, and maintenance of these
waste treatment systems generally does not require a section 404 permit.”

b. Then 33 CFR 328.3(a)(8) states the following : 'Waste treatment systems,
including treatment ponds or lagoons designed to meet the requirements of CWA
(other than cooling ponds as defined in 40 CFR 423.11(m) which also meet the
criteria of this definitiof are not waters of the United States."

EXAMPLE: Regulators could potentially allow use of the above NWP 43 or the language
in 33 CFR 328.3(a)(8) to exempt maintenance of water quality treatment systems from
requiring section 401 and 404 perm its. Howesgrge NWPs are renewed every five

years they are not guaranteed to be in existence. In addition, the language in 33 CFR
328.3(a)(8) is vague and does not specifically exempt water quality treatment so
individual regulators may not apply this exemptionfomnly to water quality treatment
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facilities . Therefore, the rule should be clarified to specifically exempt maintenance of
these water quality treatment facilities. (pb¢

Agency Response: Seesummary response at 7.1See alssummary responss at

7.4.2and7.44regardi ng t he agen cdusiasioraenam avdstevoater o f e x

recycling and stormwater control features.

Department of Public Works & Engineering, City of Cookeville, Tennessee (Doc. #19619)

7.78

Certain categories of waters need to be spedyieakcludedfrom WOTUS status:

1 Constructed wetlands (constructed in uplands) are a waste treatment facility and
should not be considered WOTUS. 2)

Agency Response: Seesummary response at 7.1See alssummary response at
744r egar di ng t he a grexclsior feréertainrsterentateocontral f
features.

Rural County Representatives of California (Doc. #5537)

7.79

éeven though your agencies have maintained

reuse facilities, the rule does not clearly address reuse facilities assoadthted
wastewater treatment systems. Reuse facilities were constructed to augment water supply
for irrigation and sometimes drinking water, and were not designed with the objective to

meet the parameters of the CWA. The rule needs to clearly state yoariagers 6 1 nt ent

water reuse facilities. (p. 2)

Agency Response: Seesummary response at 7.1See alssummary responses at
742and743 egar di ng t he agenc sfersedtainomastesdter on o f
recycling features.

California State Association of Countid3ac. #9692)

7.80

Waste Treatment Systemghe proposed rule should expand the exemption for waste
treatment systems if they are designed to rapgtwaterquality requirements, not just

the requirements of the CWA. This exemption should also apply to individual state or
local water quality regulatory requirements (for example, the PGd&rgne Act in
California). CFR Part 328.3 (7) states thaiste treamnent systems, including treatment
ponds or lagoons designed to meet the requirements of CWA are not waters of the United
States CEAC strongly urges the agencies to strengthen and expand this vaguely written
exemption, or otherwise explicitly exempt allteraquality treatment facilities. Current
federal regulations (see "a" and "b" below) appear to only vaguely exempt "waste
treatment systems" (which presumably apply to permanent BMPs such as: detention
basins, retention basins, bioswales, etc.) thatesmgded to meet the requirements of

only the CWA:

a. Nationwide Permit (NWP) 43 has language that states: "Note that stormwater
management facilities that are determined to be waste treatment systems under
33 CFR 328.3(a)(8) are not waters of the United Sialed maintenance of
these waste treatment systems generally does not require a section 404
permit.”
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b. Then 33 CFR 328.3(a)(8) states the following : "Waste treatment systems, |
including treatment ponds or lagoons designed to meet the requirements of
CWA 1 (other than cooling ponds as defined in 40 CFR 423 .11(m) which
also meet the criteria of this definition) are not waters of the United States."

As an example, NWPs are renewed every five years and their continued existence or
continuation of their condiins are not guaranteed. The rule should therefore be clarified

to exempt maintenance of these facilities. CSAC believes such exemptions are consistent
with the agencies' past approach of not inhibiting, and in fact encouraging state and local
entities' eforts to further protect the environment. (p. 7)

Agency Response: Seesummary response at 7.1See alssummary responses at
742and 744 egarding t he agenc sfersedtainomastewdter on o f
recycling and stormwater control features.

California Associabn of Sanitation Agencies (Doc. #12832)

7.81 As the proposed rule and existing practice acknowledge, waste treatment systems
designed to meet the requirements of the Clean Water Act are not waters of the U.S., and
CASA wants to ensure that as part of thes@@sed amendments spreading
grounds/basins, treatment ponds/lagoons, and constructed treatment wetlands used as part
of the wastewater process are subject to the same exemption. Since these facilities are
clearly part of the treatment process, providingtaatthl treatment, residence and
settling prior to discharge, these facilities should be expressly recognized in the rule as
falling under the Waste Treatment Exception. (p. 3)

Agency Response: Seesummary response at 7.1See alssummary responses at
742and7.4.4egar di ng t he agenci e sforcatairenwastewatar of e x
recycling and stormwater control features.

Oregon Association of Clean Water Agencies (Oregon ACWA) (Doc. #16613)
7.82 Beneficial reuse projects and treatmemetlands should be encouraged.

Another concern is that the proposed rule does not address recycled water projects or
innovative treatment technologies. Oregon is a leader in utilizing treatment wetlands to
provide additional treatment and cool wastewater treatment plant discharges. These
bereficial treatment wetlands are permitted through the NPDES program and serve as
part of the wastewater treatment plant operations. The proposed rule expressly excludes
wastewater treatment systenaesigned to meet the requirements of the Clean Water

Act" These treatment wetlands and other recycled water projects may be intended to fall
under this exclusion, but the final rule should specifically state that iper)

Agency Response: Seesummary response at 7.1See alssummary response at
7.4.2 and 7.4.4egardingth e a g e n ci e aexctusion fortcertaim o f
wastewater recyclingfeatures.

Virginia Association of Counties (Doc. #16796)

7.83 Recommendation:For purposes of clarification, VACo proposes that the language under
(t)(1) be amended as follows: "Waste treamtnsystems, including treatment ponds, or
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lagoons, orlternative onsite sewage treatment systdaessgned to meet the
requirements of the Clean Water Adp' 2)

Agency Response: Seesummary response at 7.1See alssummary responses at
742and744 egar di ng t he agnexclgioefer@ertaimr eati on of
wastewater recyclingfeatures.

lowa League of Cities (Doc. #18823)

7.84 The League is also concerned about any potential impact to wastewater systems and the
NPDES permitting related to thesgstems. Because of the exclusion language, the
Agency did not seem to analyze the impact to wastewater systems but some cities have
raised questions whether some part of combined sewer systems or other aspects of a
wastewater treatment systems would besatered within the jurisdiction of the EPA
based upon the proposed rule.

We also have a current issue in lowa where several cities are having some difficulty
getting approval of certain components of a wastewater treatment system from the
engineers at IDR. Some cities are concerned that this situation could lead to a portion of
a system that has not been approved by IDNR being considered a "watetjo$."

under the proposed rule. Even though the activities fall within the permit, cities are
concernedhat not getting sign off from engineers at IDNR would move those portions
outside of the exemption. Request for EPA Response: Does the EPA anticipate that
wastewater systems could be impacted by this rule?

Request for EPA ResponseWould a project, suchsaan equalization basin, be

exempted or included as a "water of the United States" if a state agency that operates
their NPDES permitting has not signed off on this portion of a system as being part of the
design of the wastewater treatment plant? {p) 6

Agency Response: Seesummary response at 7.1

U.S. Chamber of Commerce (Doc. #14115)

785 The proposed rule excludes fiwaste treat men
| agoons, designed to meet t h'Thaagenaiesstaement s
that they do nopropose any substantive changes to the exclusion for waste treatment
systems~ but the proposed exclusion includes a punctuation change (the insertion of a
comma after Al agoon sdormisintemretedcas nairodvingotlee i nt er
scope of the etusion. Equally important, the Agencies have missed an opportunity to
delete longsuspended language included only in the NPDES version of the exclusion,
and bring greater clarity and certainty to the interpretation and application of the
exclusion.

1179 Fed. Reg. at 22,263.

121d. at 22,217. The Agencies propose to make one ministerial change to deleteraferesse to an EPA

reguldion for cooling ponds that is no longer in the Code of Federal Regulations. The undersigned groups support
this ministerial change, for the reasons the Agencies have acknowledged and explained.
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First, although the exclusion itself is fairly straightforward, it has not always been applied
consistently. As a result, the same type o
treatment systemodo in one instatmke,UbStotirre
another instance.

Second, by adding a comma after the word
narrow the scope of the exclusion by requi
Atreat ment ponds orr dmtg oronlse sO, abse ufhddeesri ¢ rheec
requirements of the CWAO to qualify for th
mean, for instance, that features that were constructed for waste treatment prior to the

CWAGs enactment i n 1va3tetreatnoent exaltisiorq Thies tréafesy f o r
new interpretive Issues, as fndesigned to m
construed narrowly or broadly. For example, features that were constructed for waste
treatment prior to t hold@WMave beeredesggmedwith nt i n

CWA compliance in mind. Yet these features often play an important role in achieving
compliance with current CWA requirements, and are now commonly excluded from
regulation by virtue of the waste treatment system exclu$ioe Agencies should avoid

this interpretative minefield by deleting the new comma. If they decline to do so, they
must acknowledge the change, explain their intentions, and provide public notice and an
opportunity for comment.

Third, the agenciesretainon 40 C. F. R. A 122.2, fdAsuspendec
applicability of the exclusion. Although the suspended language has no legal effect,

retaining this language simply adds confusion rather than the certainty the Agencies say

is their overarching goal.

I n sum, despite the Agenciesd assurances t
by the proposal, the proposed punctuation change, in combination with a lengthy history

of inconsistent application, would create significant new confusion andtaimtgfor

the regulated community. (p. 33})

Agency Response: Seesummary response at 7.1

Indiana Farm Bureau et al. (Doc. #14119)

786 This proposed regulation excludes fAwaste t
or lagoons, designed to meet the requirements @thee an Wat er Act . o 79
22,263. Unfortunately, the proposal does not make clear what is intended to be included
within the phrase fAwaste treatment systemo
in the definition, the agency has left opea tpportunity to expansion of what will be
regulated in the future. (p. 3)

Agency Response: Seesummary response at 7.1See alssummary responses at
742and 744 egarding t he agenc sfersedtainomastedter on o f
recycling and stormwater control features.

Pennsylvania Chamber of Commerce and Industry (Doc. #14401)

7.87 The existing regulatory structure for wastewater treatment ponds at electric generation
should also be preserved. (p. 4)
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Agency Response: Seesummary response at 7.1

South Carolina Chamber of Commerce(D#14535)

788 éthere is no definition for the term "wate
uncertainty and complexity in application of the term. Of specific concern to our
members is the potential for industrial holding ponds or componentethsueh as
stormwater treatment ponds, cooling water ponds or wastewater treatment ponds, to fall
within the jurisdiction of this program. We believe that the definition of waters should be
such that mammade structures used for commercial or industtgbpses are clearly
excluded. (p. 2)

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2, 7.4.2, and 7.4./egarding the exclusiors for certain cooling ponds and
wastewater recycling andstormwater control features.

7.89 There should be no questithat any stormwater management facilities that are part of an
industrial stormwater pollution prevention plan under a stormwater permit are clearly
covered by the waste treatment system exemption. Nonetheless, due to the expansive
definitions and otherrpvisions previously discussed, the preamble to any final rule
should specifically state that this is the case to remoye&laubt among all
stakehdp4der sé

Agency Response: Seesummary response at 7.1See als@ummary response at
744r egar di ng t he ag e rlosioefar éertainrstermwateocontra f  an e
features.

7.90 Waste Treatment Systems

The proposed rule inserts a subtle punctuation change in the waste treatment system
exclusion that could be misinterpreted to narrow théusian (a result the Agencies

have said they do not intend). The current rule excludes: "Waste treatment systems,
including ponds or lagoons designed to meet the requirements of the Clean Water Act."
With this punctuation, the qualifier "designed to méetrequirements of the Clean

Water Act" modifies only the phrase "ponds and lagoons." The Proposed Rule would add
a comma after "lagoons," thus excluding "[w]aste treatment systems, including ponds or
lagoons, designed to meet the requirements of the @Veaer Act." This punctuation

change could be interpreted to change the reach of the qualifying language by applying it
to all waste treatment systems. Under this reading, all systems, not just "ponds and
lagoons” to which the qualification currently agslj would have to be "designed to meet
the requirements of the Clean Water Act" in order to fall within the exemption.

This creates new interpretative issues, as "designed to meet" could be construed narrowly
or broadly. For example, features that wawastructed for waste treatment prior to the
CWA's enactment in 1972 could not have been designed with CWA compliance in mind,
yet such features often play an essential role in achieving compliance with current CWA
requirements and are commonly excludeadfregulation by virtue of the waste

treatment system exclusion. The Agencies should avoid this interpretative minefield by
deleting the new comma. (p. 8)

Agency Response: Seesummary response at 7.1
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Institute of Scrap Recycling Industries, Inc. (Doc. #15041)
7.91 Potential Efects Originating OfSite

First, the potential effect of the proposed definition on the facility from within (i.e., on
steyY\Woul d seem to be negated by the first ex
including treatmenponds or lagoons, designed teehthe requimaents of the Clean

Wat er AThis.exelosion existi the current definition and importantly predates

the 1987 CWA amendments that gave risRRDES permits for certain stormwaianly
discharges. While the intent of this exclusiotaisdable and appropridteto prevent

nonwaters of the U.S. that are collected or presentrirctures created for CWA
compliance from newly becoming themselves
additional CWA compliand® the exclusion is arguably inHicient toexclude orsite

control measures for industrial stormwater because the exclusion uses thewens t e
treatment systemso.

Inthe CWAas amended, the term fiwaste treat men
(onceint he pl ur al )notande filwaed .e 0O Wasst e tr eat men
connectedtéit he st orage, treatment, recycling, a
industrial wastes ofaliqudat ur eo, and i f there is any co

treat ment sy sateg imsvia theafollowing ghrase fasther down in the
same paragraph:

Afé; and any other method or system for
treating,separating, or disposing of municipal waste, including storm water

runoff, or industrialwaste including waste in combined storm water and sanitary
sewer s(idetlle8als); o

El sewhere, CWA grants for research and dev
bothst or m water and poll utant so @urificatibradv anc e
methods [omittegbarenthetical], or new or improved methods of joint treatment systems

for municipal and industriakast es o (Title |, A105(a)). Sinm
construction of treatment works mayde p| i ed t o fA & Wwater aolleatians s ar y
and urban storm wat &208(b)(R)nThésé examplestseppostthe ( Ti t

exi stence of a di sti ncaditsitoor mbh emMavteceermd .fiwast e

Based on the above, it seems clear that industrial stoen{vahoff) is not wae;

therebre,t hi s proposed exclusionbdbs reliance on
to fulfill its laudable and appropriate intent. To make this exclusion sufficiently

expansive to cover thairrent scope of NPDES permits, which includes disclsanfe

both industrial wastewater antbustrial stormwater, and to meet its laudable and

appropriate intent, this exclusion couldbe vi sed as f ol | ows: A( 1)
control measures, including but not limitednteatment ponds or lagoons feastewater

13 0nly in 40 CPR§122 docs this exclusion further includefdhewing suspended requirementHis exclusion

applies only to manmade bodies of water which neither were originally created in waters of the United States (such
as disposal area in wetlands) nor resulted from the impoundment of waters of the Unietl Stat

14 Federal Water Pollution Control A Cl (33 U.S.C. 125 1 et seq.), as amended through P30318bvember 27,

2002, as rendered hitp://www.epw.senate.gov/water.paid accessed vigtp://www?2.epa.gov/laws
regulations/summargleanwateract
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and retention ponds for stormwater, designed to meeethwrements of the Clean
Wat er (pA3elt o .

Agency Response: Seesummary response at 7.1See alssummary response at
744r egarding the agenciesb6 creationraf
features.

American Council of Engineering Companies (Doc. #15534)

7.92 8122.2(b)(2) "Waste treatment systems, including treatment ponds or lagasigrsetie
to meetthe requirements dhe Clean Water Act.”

This regulation appears to be an obvious referemeestewater treatment ponds and
lagoonsput may refer to stormwater pondsvesll. However, ifthe stormwater pond is

to be excluded, must be designed for the purposes of storm water treatment. If the
storm water pond is for thgurpose of estimatgand managing attenuation volume only,
it is not excluded.

an

Since the regulations are jointly issued by EPA and USACE, there are two consequences

to the designation of mamade ditches and storm water poadgegulated waters of the
U.S.First, water quiity standards must be met, including water quality criteria and
antidegradation requirements, Second, USACE dredge and fill requirements would be
applicable. Thasfore, stormwater attenuation ponds (with no water qualityrireat)

and drainage ditchesatare in the floodplain would be required to meet water quality
standards and jurisdictional requiremengsen during routine maintenance activities,
This results in a significant change in what has been considered regulated waters,
especially in coastaommunities(p. 5)

Agency Response: Seesummary response at 7.1See als@ummary response at
744r egar di ng t he ag e rlosiorfar éertainrsterawateiocontra f
features.

Federal Water Quality Coalition (Doc. #15822.1)
7.93 Waste Treatment Systems andPrior Converted Cropland.
Current regulations include exemptions for waste treatment systems, including

i mpoundments fAdesigned to meet the require

converted croplands. While the words of the wastewater treagrentption are not

being changed, the agencies are proposing

clause, potentially applying that clause to all waste treatment systems, not just
impoundments. This change would create significant uncertainty aboubibe af the
long-standing waste treatment system exemption. (p. 18)

Agency Response: Seesummary response at 7.1

Water Advocacy Coalition (Doc. #17921.1)
7.94 The exclusion for waste treatment systems fails to provide clarity.

The proposed rul e e x ans,indugliag tréaiveers poads orr e at me n
| agoons, designed to meet the requirements

22,263. Instead of taking this rulemaking as an opportunity to clarify longstanding
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confusion on the waste treatment exclusion, the agehewe decided to avoid the issue

all together. The agencies state that they do not propose any changes to the exclusion for
waste treatment systemd, at 22,217, but we have severa
handling of this exclusion.

First, the apptability of this exclusion has been anything but cféan. the experience of
Coalition members, there is not a uniform understanding of what the agencies consider to

be a Aiwaste treatment system, 0 and, as a r
inconsi stently in the field. The same featur e
treatment systemo in one instance, but tre
Stateso in another instance.

Second, the addition of a comma in the regulatory text @sattng meaning of the waste
treatment exclusi on. Under the existing r
requirements of the CWAO modifies the exa
C.F.R. A 328.3(a). The pradpesedtmwelad dne nd d
oonso narrows the scope of the exclusi
tems, 0 not just fAtreatment ponds or | ag
the CWAO to qualify ferpretedtbreeare forinstansei o n .
at features that were constructed for wa
972 do not qualify for the waste treatment exclusion. Although the agencies say that

they only propose Qi mitantieanert exclesibn)79¢ddaReqgas t o
22,217, the addition of this comma is a substantive change that would have significant
implications for many existing waste treatment systems. The agencies should remove the
new comma from the proposed regulatoryt.tex

| a
Sy
of
t h
1

Third, the agencies improperly retain, in 40 C.F.R. § 122.2, both: (1) the sentence
proclaiming that the waste treatment exclu
which neither were originally created in waters of the United States (suclpasaliarea

in wetlands) nor resulted from the i mpound
the accompanying footnote explaining that EPA suspended the sentence in question in
1980.See79 Fed. Reg. at 22,268. The suspended sentence would haieatlydshited

the scope of the waste treatment exclusion. Although this language was suspended in

1980, courts have struggled with this issue, and in some instances have erroneously

applied the suspended langua§Retaining this suspended language sinalsis

confusion to an already confusing exclusion. To provide clarity, the agencies should

delete the suspended sentence and accompanying footnote from 40 C.F.R. § 122.2. (p.

71)

Agency Response: Seesummary response at 7.1

Ot her groups, including the Utility Waters Act Group (
EdisonElectc | nstitute (AEEI 0), have submitted comments that
treatment exclusion and the confusion surrounding its application. The Coalition urges the agencies to respond to the
concerns raised in thidissseee groupsd comments on

¥sSee, e.g., West Vi, 728F.Supp. 1276, 4290 (AB. WoVta. 198D)jte® Btatels V. yGR

Corp, 171 F.3d 762, 765 (2d Cir. 1999;hi o Val l ey Envt | . Co a 2007 WL2200686. Ar my

(s.b.wwva.Jund 3, 2007), revod, 556 F.3d 177 (4th Cir. 2009).
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Virginia Manufacturers Association (Do¢18821)

7.95 Despite the Agencies' claims that the exclusion for waste treatment systems has been
preserved, the Proposal includes an apparent clerical error that could have the effect of
narrowing the exclusion. The Proposal adds a comma after "lagoons'exctbsion.

This change could be construed to make all waste treatment systems subject to the
"designed to meet" standard. This is problematic because many waste treatment systems
were installed well before the Clean Water Act and thus could not havédesegned to

meet" the requirements of the statute. Virginia's "surface waters" definition, modeled on
the federal standard, does not include a comma after "lag&ee@"VAC 2531-10.

VMA requests that the Agencies delete the comma, consistent wittaditgonal federal
language and the Virginia regulations, so that the exemption provision is retained as,
"Waste treatment systems, including treatment ponds or lagoons designed to meet the
requirements of the Clean Water Act.” (p. 3)

Agency Response: Seesummary responseat 7.1

National Association of Home Builders (Doc. #19540)

7.96 The Waste Treatment Systems Exclusion is Unclear and has been Unpredictable in
Practice.

Todaybés proposal excludes fiwaste treat ment
lagoons, designedtontee t he requi r ement s’ ThefAgendies Cl e an
state that they do not propose any changes to this exclusion and in fact are not even
accepting comments on it, but its applicability has been anything but tEze.

following are just a sample sbme of the ambiguities associated with the waste

treatment systems exclusion:

1 Waste treatment systeiWhat do the Agencies consider to be a waste treatment
system? Does the exclusion include ditches and conveyances that connect to
treatment ponds? Doésnclude features that manage or store but do not treat
water? Does it include stormwater retention basins? The Agencies must define
Awaste treatment systems. esitefmhignansehoul d
of water, including transport, storageeatment, and use, are ppmisdictional.

Indeed, any discharges into waters of the United States that result from these
activities are already covered under CWA Section 402.

1 "nDesigned to meet the r egqiustheexclesion s of t
limited to waste treatment units that were specifically designed to satisfy CWA
obligations? Does the exclusion extend to waste treatment systems that were
created before the enactment of the CWA? What if the system was installed
before the CWA but was mdad later to ensure the facility was able to comply
with its NPDES permit? What if a feature was designed and used for treatment,
but the owner has now ceased to use it for that purpose? What if the feature was

1779 Fed. Reg. at 22,263.

B d. at 22,190 (fABecause the agencies do not address ¢t
Statesd for waste treat ment tshesteexmstamd preifdrnidd mwme rotfe
proposed rule the agencies do not seek comment on thes:
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installed to meet the requirements of a larastate ordinance and not the CWA?
Because of the confusion and I imits the
Cl ean Water Acto places on the waste tr
should be removed.

1 Manmade basins or ponddvlan-made basins arbnds serve a myriad of
environmental and process purposes and do so in an environmentally responsible
manner (e.g., fracking ponds). To rende
Stateso would make them prohibiobatevely e
their viability. The waste treatment system exclusion should extend torade
basins.

In the context of the CWA, the waste treatment exclusion makes imminent sense, but the
value and practicalities of the exclusion could be quickly lost. NAHB ufgeAgencies

to engage with stakeholders who rely on the waste treatment exclusion to understand the
confusion and unpredictability that surrounds it. After having these critical stakeholder
discussions, the Agencies should propose a revised rule thatselslthe waste

treatment systems exclusion and provides much needed clarity for regulators and the
regulated community{p. 105)

Agency Response: Seesummary response at 7.1See alssummary responses at
742and744 egar di ng t he agenc sfersedtainomastesdter on o f
recycling and stormwater control features.

Vulcan Materials Company (Doc. #14642)

7.97 The exemptions from CWA jurisdiction currently provided by the USEPA and USCOE
under the CWA should be listed in the proposed rule, specificallygrapion for
excavations and pits at aggregate mining operations, and the water treatment system
exemption. The scope of these exemptions needs to be clearly stated and consistent with
the historic use and application of the exemptions. (p. 4)

Agency Response: Seesummary response at 7.1See alssummary response at
735r egardi ng t he ageeraniaggedgate miRinglpitssi on f or

Texas Mining and Reclamation Association (Doc. #10750)

7.98 The Agencies Should Clarify that Previously NorJurisdictional Water Features m
Mine Sites Will Not Become Jurisdictional Waters Under the Proposed Rule.

Of critical concern to TMRA's members is the possibility that many water features
constructed and used to manage water associated with mining operations which are
currently not cosidered jurisdictional could fall within the definition of "waters of the
United States" under the proposed rule. Diversion and conveyance ditches, including
natural features within a permitted mine site, sediment and treatment ponds and
impoundments, andther components of water treatment facilities are integral to mining
operations, and are used to manage, contain, convey, and tst waters in order to
comply with existing environmental standards pursuant to the CWA, Surface Mining
Control and Rdamation Act ("SMCRA"), and other federal and state mining laws and
regulations. These features are currently excluded from CWA jurisdiction and should
clearly remain excluded in any final rule.

70



Clean Water Rule Response to ComménIspic 7: Features and Waters Not Jurisdictional

Notably, mining operations are required to obtain all apptgenvironmental licenses

and permits in advance of any land disturbance, including CWA Sections 404, 402, and
401 permits and certifications. By way of one example, under Section 404 of the CWA,
mining operations are typically required to mitigate tlstulbance of onsite "waters of

the United States" through the creation ofsfé and orsite wetlands and streams. If the
rule is not clarified to exclude these-site operational water management features from
the definition of "waters of the Uniteda®es," the mining industry will be forced to

obtain permits and provide mitigation in a never ending regulatory loop to meet other
performance standards and requirements, including those required under the CWA,
SMCRA, Mine Safety and Health Act, etc.

As auch, TMRA urges the Agencies to revise the proposal to clarify thatt@mvater

management features, including all structtreatural and mamade- that contain,

convey, and, as necessary, chemically or physically trestt@nvater associated with

m ning operations, continue to not constit:!
so will have serious implications on the mining industry in Texas, possibly rendering

some minng operations unfeasible.

On-Site Stormwater and Surface Water Managerant Features are Integral to
Mining Operations.

Mining operations take place over vast stretches olaggically several square milés

and generally include complex process water systems. Mining operations are also
dynamic, with different phases of agties such as construction, extraction and removal,
and reclamation occurring at varying times and in different areas throughout the mine
site. Mining companies depend on a variety of water management features within their
mine sites to, for example, mayestormwater runoff from disturbed areas, recycle water
for reuse such as for dust suppression, or convey water to ponds or basins where solids
are settled out prior to reuse or discharge. Some water management features are created
on dry lands, while otrs are created by impounding or modifying existing waters of the
United States pursuant to Section 404 permits. These water management features
historically have not been deemed "waters of the United States." Indeed, EPA has
determined that these -@ite waters are "treatment systems" that represent best
practicable control technology and best available technology economically achievable for
purposes of managing process wastewater consistent with the requirements of the CWA,
or in other cases, that thesafures are part of required rRprocess and storm water
management systemSUnder SMCRA, these features are considered components of
required water diversion and drainage systems.

éMine operators also rely on a callpad range
sediment ponds in Texas) to support mining operations. Like ditches and conveyances,

19 Seeeffluent limitation guideline development for coal, hard rock and phosphate mining sectors, determining use

of pords, impoundments, and basins to be best practicable control technology for controlling discharge of process
generated waste water. 42 Fed. Reg. 21380 (Oct. 17, 1975); 44 Fed. Reg. 2586 (Jan. 12, 1979); 46 Fed. Reg. 28873
(May 29, 1981); 47 Fed. Reg. 453@2ct. 13, 1982); 50 Fed. Reg. 41296 (Oct. 9, 1985); 67 Fed. Reg. 3370 (Jan.

23, 2002); 42 Fed. Reg. 35843 (Jul. 12, 1977); 43 Fed. Reg. 9808 (Mar. 10, 1978); 43 Fed. Reg. 29711 (Jul. 11,
1978); 47 Fed. Reg. 54598 (Dec. 3, 1982); 53 Fed. Reg. 18764 (Ma98n),

450 Fed. Reg. 41296, 41303 (Oct. 9, 1985).
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mine operators depend on these features to manage, store, and treat water within the mine
site. According to EPA, these ponds and impoundments are consideredl tre &tenent
method becae they physically remove suspled solids and metat&

On-site water management features are highly regulated during the life of the mining
operation. Among other things, these systems are designed to ensure that any surface
discharges from a mine site into navigable waters is covered by an NPDES permit and as
such will not cause or contribute to violations of water quality standards. Some water
management features within mine sites are designed to be zero discharge systems. At
those sites, water that is collected and managed is either reused in mining processes or it
evaporates; it is not discharged to navigable or other state waters. Declaring these
required water management and treatment systems to be "waters of the Unitéd States
would eliminate their entire purpose of ensuring that water and wastes associated with
mining operations are properly managed and treated before leaving the site, and would
upend the entire CWA regulatory scheme tha

As Currently Written, the Definitions in the Proposed Rule Could Inappropriately
Extend CWA Jurisdiction to On-Site Water Management Features at Mine Sites.

On-site water features in the mining industry historically have not been considered
"waters of thdJnited States" under the existing regulatory framework. The Agencies

have generally not attempted to assert jurisdiction over ditches on mine aitelsin

those rare instances where the Corps has asserted jurisdiction, it has done so-on a case
by-case bsis. Most orsite waters fall within the scope of the waste treatment system
exclusion, as the Agencies have recognized in prior guidance documents and Fractice.
However, the application and scope of the regulatory exemption has not always been
consisterly applied in the courts and has been misconstrued by mining opponents.
Consequently, mining permittees have had to undergo costly jurisdictional determinations
and defend against citizen lawsuits.

For example, irDhio Valley Envtl. Coal. v. Aracoma CoabCcitizen groups challenged
the scope of the exclusion by alleging that coal mine operators had to obtain a CWA

250 Fed. Reg. 41296, 41303 (Oct. 9, 1985).

% During the first decade or so after the passage of the CWA, EPA and the Corps took the position that drainage
ditches are excluded from CWA jurisdiction. Segy., 40 Fed. Reg. 31,320, 31,321 (July 25, 1975). The Agencies
have since taken the position that some-tida drainage and irrigation ditches could be "waters of the United

States" on a casspecific basis. See, e.g., 51 Fed. Reg. 41,206, 41,217 {Rp¥986); 53 Fed. Reg. 20,764, 20,765
(June 6, 1988).

?2g5ee, Wilcher, LaJuana S., Memorandum to EPA Director Region X EPA CWA Regulation of Mine Tailings
Disposal (Oct. 2, 1992)(clarifying discharge of mine tailing for disposal/treatment into impouatkrd for the

purpose of containing and treating those materials does not require a permit under the CWA but that any discharge
from the waste treatment system requires a 402 permit); Regas, Diane, et al., to EPA Director Region X CWA
Regulation of Mine Tiings (May 17, 2002)(affirming revised definition of fill and discharge of fill material did not
alter EPA's interpretation of waste treatment system exclusion from CWA regulation); Grumbles, Benjamin H.,
Memorandum to Hon. John Paul Woodley Assistant&ary of the Army (Civil Works) (Mar. 1, 2006)

(recognizing that some segment of the stream must be used to convey water from the fill to the sediment pond and
that such stream segment is an unavoidable and necessary component of the treatment systeiibeequired

to convey water and because it also provides initial treatment by settling some fraction of suspended sediments in
the flow and clarifying that the entire system contributes to ensuring that the discharge from the sediment pond
meets theequirements of the CWA and is exempt from CWA regulation).
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Section 402 permit for discharges from stream segments used to corsi&y, oA

process runoff water to sediment ponds. Contrary to tleegigroups' claims, however,

the Fourth Circuit upheld the Corps' application of the waste treatment system exclusion
to in-stream sediment ponds and stream segments flowing into those ponds within a coal
mining site?® In so holding, the Court drew upoisdussions from Agency guidance
documents explaining that stream segments are a necessary component of treatment
systems because they are required to convey water and provide initial treatment by
settling suspended sediment, and because the entire systeiutes to ensuring that

the discharge from the sediment ponds meets the requirements of the CWA. Importantly,
the court emphasized the Agencies' "consistent administrative praétice."

CWA regulations also clearly contemplate that the scope of thewastetreatment

system includes all structures, channels, porated other water treatment componéfits.
Furthermore, in developing effluent limitations for the mining sectors, EPA incorporated
the use of settling ponds for pireatment prior to recyclefngse or discharge and the use

of stormwater diversion ditches for keeping ramtaminated water from commingling

with process wastewater as best practicable control technology currently available."
Similarly, environmental standards pursuant to SMCRA edswsider use of ditches and
sediment ponds as best technology currently available for preventing additional
contributions of suspended solids to stream flow or runoff outside the permit area, as well
as for compliance with State and federal water quatktydards’

Economic analyses associated with these effluent guideline development efforts were
based on the assumption that such "treatment facilities" and "treatment systems" would
be used to meet water quality requireméhEhose guidelines define therm "treatment
system" to include "all structures which contain, convey, and as necessary, chemically or
physically treat coal mine drainage, coal preparation plant process wastewater, or
drainage from coal preparation plant associated areas, which rewlatants...from

such waters. This includes all pipes, channels, ponds, basins, tanks and all other
equipment serving such structuré$The Agencies should therefore clarify that waste
treatment systems include all these components that together gnagwaey discharges

from the system meet the requirements of the CWA...-§). 4

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2,7.4.2, and 7.4.fegarding exclusiors for certain settling basins and wastewater
recycling and stormwater control features.

2556 F.3d 177, 21216 (4th Cir. 2009).
#41d. It should also be noted that, in the context of surface coal mining, features suesitagponds and
conveyances are regulated under SMCRA.
% On-site ponds that incidentally manage water, but which were constructed for other purposes, should also be
excluded from jurisdiction. These ponds can include emergency cooling water ponds, emergency firewater ponds,
ponds used for dust suppression wateapevation ponds, and water recycle ponds.
% See 40 C.F.R. Part 434 (0).
2730 U.S.C. Section 1265(b) (10).
23 50 Fed. Reg. 41296, 41306 (Oct. 9, 1985): 42 Fed. Reg. 35843, 35846 (Jul. 12, 1977).
Id.
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7.99 The Agencies Should Revise Certain Exclusions in the Proposed Rule to Ensure that
Previously Nonjurisdictional On -Site Water Features at Mine Sites Remain
Outside of the Definition of "Waters of the United States."

TMRA strongly supportshe provisions in the proposed rule that identify categories of
waters that are per se excluded from the definition of "waters of the United States" and
the "no recapture” clause in the regulatory text that makes it clear that an exclusion
controls evenfithe waters might otherwise meet the rule's definition of "waters of the
Uni t e d *°BMR#A alsostrongly supports the Agencies' exclusion of groundwater
from CWA Jurisdiction. TMRA, however, urges the Agencies to revise certain proposed
exclusions teensure that osite water management features used to contain, convey, or
treat water at mines are excluded from the definition of "waters of the United States." As
currently drafted, the exclusions are not sufficiently clear to effectuate that result.

The Scope of the Waste Treatment Systems Exclusion Must be Clearly Defined

The preamble to the proposed rule indicates that the Agencies propose only "ministerial
actions" with respect to the waste treatment system exclusion and that the Agencies "do
not promse to address the substance of the wastee at ment s y3Them excl u:
proposed "ministerial actions" have, however, narrowed the scope of the exclusion.
Moreover, given the potential for additional litigation over the scope of the existing

exclusionthe Agencies should take this opportunity to provide much needed clarity.

The proposed "ministerial changes" to the existing exclusion include the deletion of a
cross reference to an EPA regulation (40 C.F.R. § 423.1 1(m)) that is no longer in the
Code @ Federal Regulations and the addition of a comma before the term "designed.” In
proposing these changes, EPA has significantly narrowed the exclusion by requiring that
all waste treatment systems be "designed to meet the requirements of the CWA." Under
the existing regulations, the phrase "designed to meet the requirements of CWA"
modifies the examples of "treatment ponds or lagodfitie proposed language,

however, excludes all waste treatment systems that were not designed to meet the
requirements of #tn CWA, which could include, for instance, those that were constructed
before 1972 or those that were designed to be zero discharge or to meet SMCRA's
environmental protection standards internal to an approved mining permit area. By
mandating that all wasteeatment systems be designed to meet the requirements of the
CWA, the Agencies' "ministerial" change will have the unintended consequence of
potentially denying application of the exclusion to many existing waste treatment
systems, including pursuantddizen suits. It is important to note that there has been
litigation over multiple facets of this particular exclusion, and as such even the most
minor of grammatical changes could easily incite more court challenges. Because the
Agencies' proposal is noitended to "address the substance" of or narrow this exclusion,
the Agencies should remove the new comma from the regulatory text.

Furthermore, in declining to address the substance of the exclusion, the Agencies have
sidestepped several ambiguities thave caused a great deal of confusion over the past

30'5ee79 Fed. Reg. at 22,263, 22,217.
3179 Fed. Reg. #2,217.
¥ 3ee, e.g33 C.F.R. § 328.3(a).
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several decades. In light of the fact that, as explained above, the language in the proposal
- particularly the definitions of "tributary” and "adjacency," and the application of the
aggregation concepbuld be misread to bring esite waters under jurisdiction unless

they are specifically excluded, despite the contrary intention of the Agencies, there is an
increased need for clarification under this rule.

First, the proposed revision to 40 C.F.R. §.2%heedlessly retains both (i) the sentence
proclaiming that "[t]his exclusion applies only to manmade bodies of water which neither
were originally created in waters of the United States (such as disposal area in wetlands)
nor resulted from the impoundmeof waters of the United States"; and (ii) the
accompanying footnote explaining that EPA suspended the sememqeestion since

July 21, 198G The suspended sentence would have limited the scope of the waste
treatment system exclusion substantial/pany waste treatment systems within the
mining industry, as well as in other industries, incorporate waters of the United States.
Even though EPA suspended the sentence attempting to limit the waste treatment system
exclusion back in July 1980, the liraiton has been erroneously applied since that time
even by some federal couffsTo avoid future erroneous attempts to revive the

suspended language and to ensure uniformity across all regulatory programs under the
CWA, the Agencies should delete the srgped sentence and accompanying footnote 1
from 40 C.F.R. § 122.2.

Deletion of the suspended semte and accompanying footnotevduld also help clarify

that waste treatment systems resulting from the impoundment of jurisdictional waters are
excluded fronthe definition of "waters of the United States.” In the past, the Agencies
have recognized that the waste treatment system exclusion encompasses those systems
that are created in jurisdictional waters or that result from the impoundment of
jurisdictionalwaters.® But that interpretation and recognition is not reflected in the

Code of Federal Regulations so long as the suspended language remains in place. The
preamble further adds to the uncertainty by declaring that "as a legal matter an
impoundment of avater of the United States' remains at®v of the United States[}*,

The Agencies can resolve this uncertainty by deleting the suspended sentence and
accompanying footnote and replacing it with regulatory text that leaves no doubt that the
waste treatrant system exclusion applies to those systems with impoundments of
jurisdictional waters, such as "This exclusion applies to waste treatment systems created
in waters of the U.S. or with impounded waters of the U.S. where the impoundment was
constructed fothe purpose of serving as part of the waste treatment system. In the case
of an impoundment or fill whose construction-pl@ed the CWA requirement to obtain a
section 404 permit, it must be demonstrated to the satisfaction of the permitting authority
that the impoundment is being or will be used for the purposes of being part of a waste
treatment system."

33 5ee79 Fed. Reg. at 22,268.

340 C.F.R. § 122.2 is the only provision defining "waters of the United States" that contains this limiting sentence
and footnote.

% See, e.gUnited States v. TGR Corfl.71 FJd 762, 765 (2d Cir. 199@hio Valley Envil. Coal. v. U.S. Army

Corps of Eng'rs2007 WL 2200686 (S.D. W.Va. June 13,2007), rev'd by 556 F.3d 177 (4th Cir. 2009).

% See OVE(C556 FJd at 21216 (citing agency guidance documents).

3779 Fed. Reg. #2,201.
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Second, the Agencies should also clarify, in the preamble and the regulatory text, that the
term "treatment” for purposes of the waste treatmentraysikelusion includes, but is not
limited to, methods such as wastewater and stormwater retention, concentration
(evaporation), settling, and active and passive treatmersgg(fior inprocess) to remove

or reduce pollutants. Mining companies uniformlly ren these forms of treatment to-
support their operations and ensure that, if there are any downstream discharges, they
meet all applicable NPDES effluent limits. Waste treatment does not necessarily require
the addition of chemicals or the use of compkxrhnologies like ion exchange or reverse
osmosis. Natural processes such as detention over time, evaporation, or pollutant uptake
by aquatic vegetation can effectively help solids settle out and even remove pollutants as
in the case of neutralization@or geochemical transformations in pipeline mixing.
Collecting and retaining wastewater and stormwater runoff-isitenwater management
features is a widely used form of waste treatment in many industries, including mining,
and as discussed above is @lidrecognized by EPA and SMCRA authorities.

Finally, the Agencies should explicitly recognizs,they have in prior practi¢&that
channels, diversions, ditches, feeder streams, wetlands, and ogigr f@atures

carrying flow to and from ponds anahpoundments used to treat wastewater and
stormwater are part and parcel of water treatment systems at mine sites. Such features are
necessary to convey and manage wastewater and stormwater within the mine site, and
they help sediment and other pollutargtle out before any water is released to
downstream waters of the United States. Water that is conveyed from the mine site to
downstream jurisdictional waters requires an NPDES permit and, not surprisingly,
NPDES permitting authorities have typically agplehat it would be senseless to require
additional permits above the point of discharge to downstream jurisdictional waters.
Nevertheless, to avoid any potential confusion in the field concerning the scope of the
waste treatment system exclusion, the Agesnishould make it clear that the exclusion
encompasses all components of the treatment system, including but not limited to
ponds/impoundments and the related flowing waters within a mining project site that are
necessary to convey waters to and frons¢éhponds and impoundments. (p-18

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2, 7.4.2, and 7.4./egarding exclusiorsfor certain settling basins, cooling ponds,
and wastewater recycling andstormwater control features.

Pennsylvani&oal Alliance (Doc. #13074)

7.100 The PCA does not support proposed revisions to the waste treatment system
exclusion, but does support other revisions to clarify the applicability of the
exclusion.

As more fully discussed in NMAOGs [ National
water features associated with the mining industry have not historically been considered
Awaters of the United States. o Courons have
applies to irstream sediment ponds and stream segments flowing to those ponds from

% Seefn. 7.
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coal mines? Similarly, treatment ponds used in mining activities have also traditionally

fallen under the wastewater treatment pond exclusion under the currentatefiti

Awaters of the United States. o0 The PCA sup
Rule should not be changed, as proposed, to ensure that its language does not,

intentionally or unintentionally, narrow or eliminate the waste treatment system

exclusion

The PCA also supports NMAOGsSs comments that
clarify that: (1) the waste treatment systems exclusion applies to impoundments of
jurisdictional waters where the impoundment was constructed for the purpose of serving
aspart of the waste treatment system, (2) A
treatment system exclusion includes evaporation, wastewater and stormwater retention,
settling and active and passive treatment, (3) the exclusion extends to the ditders, fe

streams or other features that convey waters to the waste treatment ponds and
impoundments.

If the waste treatment system exclusion were no longer applicable to-ite ovater
features of mining sites, treatment ponds, sedimentation basins atittiies and
conveyances flowing to these structures could be considered jurisdictional waters as
tributaries, adjacent waters or other waters, as explained in more detail within these
comments. (p. 1:23)

Agency Response: Seesummary response at 7.1See alssummary respases at
7.3.2,7.4.2, and 7.4./egarding exclusiorsfor certain settling basins and wastewater
recycling and stormwater control features.

Newmont Mining Corporation (Doc. #13596)

7101 The Scope of the fAWaste Tr edhedgencte8 Syst emo
Proposal retains the existing exception fr
systems, including treatment ponds or lagoons, designed to meet the requirements of the
Cl ean WaSee, e.gparagrapha(b)(1) at 79 Fed. Reg. 22263. Becau$iate or
feder al regul ators have ever thought to co
jurisdictional waters, Newmont has never been required to determine whether they could
fit within this fAwaste treat menhistsyyoct e mo e
that provision for purposes of preparing these comments, it is evident that the scope of
that exception is far from clear.

Newmont 6s TSFs, pregnant and barren sol ut.i
to achieve zero discharge to surfacderan order to comply with the law of Nevada

(which has been delegated CWA 402 authority by EPA) and, in the case of TSFs, with

the ELGs established under the CWA for process wastewater from the precious metal

mining industry. 40 C.F.R. 88 440.10@40105. In addition, the stormwater retention

ponds are designed to comply with Newmont o
Thus, all of Newmontdés artificial ponds ar
CWA. Mor eover, it r eat ofehase ponds beqgause the splidwirc c ur s
the solutions and slurries that enter these ponds settle, so that the liquids can be recycled

39 Ohio Valley Environmental Coal v. Aracoma Coal Comp&®6 F.3d177, 22219 (4th Cir. 2009).
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for further use into production operations. We therefore believe that these ponds would
satisfy the 0waexteptiontconmiaad méha durrestyegulatgons@and

the Agenciesd Proposal, but cannot be sure
exception has a tortured history. The NMA, whose comments we incorporate here, points

out the lack of clarity in whahe exception encompasses and what it does not

encompass. As such, Newmont cannot obtain
systemo exemption to ensure that its artif
(p. 2021)

Agency Response: Seesummary responseat 7.1 See alssummary responses at
7.3.2, 7.4.2, and 7.4.Fegarding exclusiorsfor certain settling basins and wastewater
recycling and stormwater control features.

7.102 Suggested Changes to the Proposal

As noted, EPA and Corps officials with whom we hgweken about this matter have

been adamant that the Agenciesd Proposal w
artificial ponds, and associated constructed ditches and channels, such as those that are
operated by Newmont and other hardrock mining compamiggiarid and serarid

West. But given the wording of the Proposal, we cannot be sure that every Corps or EPA
regulator will reach the same conclusion. We therefore urge that EPA make clear in any

final rule that such artificial ponds, and associatechds/channels, are not jurisdictional

waters. Solutions include the followir{§:

1. Creating a new exception in subsection (Db
artificial ponds (including tailings impoundments, tailings storage facilities, pregnant
and baren solution ponds, quench ponds, event ponds and stormwater retention
ponds/sediment basins), and all culverts, constructed channels, ditches or other
conveyances associated with such ponds, where: (a) the ponds are located in an area
where annual evapation exceeds precipitation; and (b) the ponds are designed to
achieve zero discharge to surface water. 0

Agency Response: Seesummary response at 7.1See als@ummary response at
744 egarding t he ag e rclosioefer Gertainrstermwateiocontrad f an e
features.

American Exploration & Mining Association (Doc. #13616)

7.103 The Waste Treatment Exclusion is Unclear.

The agencies state that they do not propose any changes to the exclusion for waste

treatment systems, but the applicability of this exclusion baa Bnything but clear and

agency interpretation of the scope of the exclusion has changed over time. Reliance on

the waste treatment exclusion is critical for AEMA members. The Agencies also should

clarify, either in the preamble or the regulatory textatt t he ter m Atr eat me
purposes of the waste treatment system exclusion includes, but is not limited to, methods

such as wastewater and stormwater retention, concentration (evaporation), settling, and

“%In suggested amendments to existing Proposal language, added text is underlined and deleted text is struck
through.
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active and passive treatments to remove or redocEaminants. Mining companies

uniformly rely on these forms of treatment to support their operations and ensure that, if
there are any downstream discharges, they meet all applicable NPDES permitting
requirements. Waste treatment does not necessariliredhe addition of chemicals or

the use of complex technologies like ion exchange or reverse osmosis. Natural processes
such as evaporation or pollutant uptake by aquatic vegetation can effectively help solids
settle out and even remove pollutants. Gxifey and retaining wastewater and

stormwater runoff in orsite water management features is a widely used form of waste
treatment in many industries, including mining.

The Agencies should explicitly recognize, as they have in prior practice that ditches,
feeder streams, and other-site waters carrying flow to and from ponds and

impoundments used to treat wastewater and stormwater are part and parcel of waste
treatment systems at mine sites. Such flowing waters are necessary to convey wastewater
and stornwater within the mine site, and they help sediment and other pollutants settle
out before any water is released to downstream waters of the United States. Water that is
conveyed from the mine site to downstream jurisdictional waters requires an NPDES
permt and, not surprisingly, NPDES permitting authorities have typically agreed that it
would be senseless to require additional permits above the point of discharge to
downstream jurisdictional waters. Nevertheless, to avoid any potential confusion in the
field concerning the scope of the waste treatment system exclusion, the Agencies should
make it clear that the exclusion encompasses both ponds/impoundments and the related
flowing waters within a mining project site that are necessary to convey waters to and
from those ponds and impoundments.

The agencies should address which features and waters can be considered a waste
treatment system. Moreover, the agencies should clarify that-aite@management of

water, including transport, storage, treatment, as®j are notjurisdictional. Any

discharges into waters of the U.S. that result from these activities are already covered
under Section 402 of the Act. The agencies should engage with stakeholders that rely on
the waste treatment exclusion to understan@dméusion and unpredictability that

surrounds this exclusion. After having these critical stakeholder discussions, the agencies
should propose a revised rule that addresses the waste treatment exclusion and provides
some much needed clarity for regulatargl the regulated public. (p. 8)

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2,7.4.2, and 7.4.fegarding exclusiors for certain settling basins and wastewater
recycling and stormwater control features.

Wyoming Mining Association (Doct14460)

7.104 On-site water management systems should remain nguarisdictional

On-site water treatment and conveyance systems are an integral part of mining
operations. These systems are used to manage water at mine sites in an environmentally
sound manner and may even be statutorily mandated under other regulations such as the
Surface Mining Control and Reclamation Act (SMCRA). Mining operations utilize a

variety of ditches and conveyance systems, both temporary and permanent in nature, to
manage stormwater runoff, provide water for production needs, store water, treat water,
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reuse vater and keep water away from disturbed areas. Mining operations are dynamic

and can be quite expansive, requiring that these systems be used throughout the mine and
may need to be frequently relocated. For water treatment, mines also use a number of
impoundment and treatment systems which may include settling ponds, heap leach

ponds, tailings ponds and slurry impoundments. These systems have traditionally been
considered noyurisdictional and should remain as such.

Under the proposed rule it is not cl¢laat these oisite water management systems will
remain norurisdictional. As such WMA is concerned that inclusion of these treatment
and conveyance systems will significantly impact mining operations. If the rule is not
clarified, the unintended conseaue will be that many of these traditional, effective
treatment systems will no longer be available to the mining industry. Moreover, the
mining industry requests a clear statement in the rule that these mine site water
management systems are fonsdictional.

If the onsite treatment systems are considered jurisdictional, mines will face additional
permitting requirements related to these treatment systems. Mines will no longer be able
to relocate the systems as needed without additional permittingenexguits and

associated delays. System maintenance and-olgamay be delayed or stopped because
of the jurisdictional status and the inability to impact the system without triggering
possible mitigation requirements. These onsite treatment systems mast ron
jurisdictional if they are to remain effective treatment systems.

Many of these onsite treatment systems are designed to ensure that if there are any
surface discharges from a mine site into downstream navigable waters, those discharges
are coverd under an NPDES permit. As such possible, violations of the applicable water
guality standards are covered through NPDES regulations. Often times these treatment
systems are designed to be zero discharge, further safeguarding that there are no
environmeral impacts. The need to include these as jurisdictional waters is unwarranted
because the discharges from these systems are already regulated through other CWA
regulations. (p. B)

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2,7.4.2, ad 7.4.4regarding exclusiors for certain settling basins and wastewater
recycling and stormwater control features.

American Petroleum Institute (Doc. #15115)

7.105 The exclusion for waste treatment systems is incomplete

The 2014 Proposed R udatmenpsystems, idckiding treatadnt i Wa s
ponds or |l agoons, designed to meet the req
jurisdictional** The meaning and scope of this exclusion is unclear. Does the exclusion
require that the facility owner have an DIPS permit? Would interconnecting waters

among these waters also be exempted? If a holding pond receives cooling water after it

has passed through the facility, is that pond exempted, as it is treating water for

temperature to meet CWA Section 316(a)? eraporary and/or permanent basins

12014 Proposed Rul@9 Fed. Reg. at 22,272.
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designed to meet storm water best management practice provisions exempted? The
exclusion should extend to all waters designed and/or operated to meet any provision of
the Clean Water Act, whether or not the facility isreatly an NPDES permittee. The
exclusion should extend to all excavated or installed ditches or conduits conveying water
to and from these bodies. Inflow of surface runoff should in no way alter the exclusion.
There should be no ambiguity based on the ggepr use of the pond or basin.

Moreover, the exemption should also extend to waste treatment systems that meet the
requirements of other environmental statutes, such as the Resource Conservation and
Recovery Act, as well as to raw water storage pondsegs water holding ponds, fire

water storage ponds, and other industrial water systems necessary for the facility but not
designed to meet any particular environmental statutes.

The 2014 Proposed Rule also provides that the exclusion for waste treatstemiss
Afapplies only to manmade bodies of water w
of the United States (such as disposal areas in wetlands) nor resulted from the

i mpoundment of wat €%Batthenfin afdomotelionthatrye d St at es
sentence, the agencies explain that in 1980 the agencies suspended that sentence, and
further explain that the suspension of that sentence continues unaffected by the 2014
Proposed Rul&’ This footnote is unnecessary. The Proposed Rule exempts waste

treatment systems designed to meet the requirements of the Clean Water Act,
Anotwithstanding whether they meet the ter
exemption is sufficient to cover all cases, including waste treatment systems previously
created bympounding waters of the U.S. The footnote should therefore be deleted. The
agencies should make the proper change to the regulatory text rather than further

continue their makeshift patch from decades ago. (3130

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2,7.4.2,and 7.4.4

Sinclair Oil Corporation (Doc. #15142)

7.106 Waste Treatment Exemption

The evaporation ponds and other components of the waste water treatment system have
never been considered "waters of the United StabtesVever, the fact that these features

may have been considered impoundments, tributaries, adjacent waters, or other waters, as
they could be under the proposed rule, would not have been a major concern to Sinclair.
Under the existing definition of "wateos the United States," all of these surface features
were exempt from the definition of water s of the United State s because they were part

of the refineries' RCRA4vermitted waste water treatment systems. See e.g. 33 C.F.R. 328
.3(a)(8 ). Sinclair is corned that the proposed rule would support an argument that the
waste treatment system exemption is no longer applicable.

Despite the Agencies' assurances that the proposed rule does not substantively alter the
waste treatment system exemption and thathla@ges being made are ministerial, the

421d. at 22,213.
1d. at 22,313 n.1.
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7.107

Agencies have substantively narrowed the scope of the waste treatment system
exemption. The existing exemption provides that "[w]aste treatment systems, including
treatment ponds and lagoons designed to meet theeswgents of CWA (other than

cooling ponds as defined in 40 CFR 423 .11(111) which also meet the criteria of this
definition) are not waters of the United States.” 33 C.F.R. 328.3(a)(8). This exempts all
waste treatment systems, regardless of whethermtigeglesigned to meet the
requirements of the CWA.

By contrast, the proposed rule, in addition to deleting the obsolete reference to 40 C.F.R.
8§ 423 .11(m), adds a comma before the word "desigis=®79 Fed. Reg. 22,263. The
exemption in the proposed ridgempts from the definition of "waters of the United

States" "waste treatment systems, including ponds and lagoons, designed to meet the
requirements of the Clean Water Add' Under this configuration of the exemption,

only waste treatment systems dgsd to meet the requirements of the CWA are exempt.
Since the waste water treatment systems at Sinclair's refineries are permitted under
RCRA, not the CWA, the exemption may no longer apply to the evaporation ponds and
other surface features that compiisese waste water treatment systéfighis

apparently unintended result will have major implications for Sinclair and others in the
regulated community and should be corrected. The Agencies should take the opportunity
to clarify that, as with the existingle, the waste treatment exemption applies to all

waste treatment systems regardless of the statute under which they are permitted.

As the above analyses show, the evaporation ponds and other components of the waste
water treatment systems at SinclaieBneries could be considered "waters of the United
States" as impoundments, tributaries, adjacent waters, or other waters under the proposed
rule despite the fact that these features do not have a significant nexus to a "water of the
United States" andave never been considered jurisdictional in the past. More troubling

is the fact that, under the proposed rule, Sinclair would have to disprove the elements of
each of these categories of waters cumulatively, in orderdstadlish that the waters

are na-jurisdictional. Until it could do so and obtain a capecific determination that

the evaporation ponds are not "other waters," Sinclair risks being accused of violating the
CWA by operating its RCRA4vermitted waste water treatment facility. This scenfails

to provide the clarity, efficiency or regulatory certainty that the Agencies insist is the
intent behind the proposed rule. (p-18)

Agency Response: Seesummary response at 7.1

If, instead, the Agencies insist on promulgating the proposed rule, at a miniraum t
following revisions should be incorporated into the final rule:

é
1 Remove the comma added before "designed"” in the waste treatment system

exemption and clarify that the exemption applies to all permitted waste treatment
systems, regardless of whethentlaee permitted under the CWA. (p. 19)

Agency Response: Seesummary response at 7.1

“4 Sinclair maintains that, even under the proposed language, the waste treatment systems should be considered
exempt because they are designed to prevent any discharge to a "water of thé&taree"
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Corporate Communications and Sustainability, Domtar Corporation (Doc. #15228)

7.108 The Agencies Should Clarify Existing Exemptions to Prevent Unwarranted Claims
of Jurisdiction

Agency staff hae emphasized that they are not revising existing exemptions, and that it

is their intent, with minor exception, to continue those exemptions in any final rule

exactly as they exist today. Due to the expansive nature of the Proposal, and the fact that
thoe exemptions were adopted many decades ago, they may no longer exempt all the
waters that should be exempt from jurisdiction. Accordingly, EPA should revise and/or
clarify the exemptions as discussed befow.

Waste Treatment Exemption

The preamble for therpposal indicates that the Agencies do not intend to change the
waste treatment system exemption under the current regulations (79 Fed. Reg. at 22,189).
The proposal, however, made three changes to this exemption, two of which were helpful
and one of whichivas not. Since this exemption is extremely important for our facilities,

we are suggesting a few additional changes or clarifications that will improve the
functioning of the exemption.

The proposal also adds new language to clarify the exemption apypdiest the water
subject to the exemption would otherwise qualify as a WOTUS. This new language is
very helpful.

Domtar is suggesting the following changes/clarification for the Wastewater Treatment
Exemption.

1 Suspended Language Maintained in the Fedeegister

The prepublication version of the proposal removed the requirement that the waste
treatment system be a marade body of water and not have been created in an area that
previously was a water of the U.S. Removal of that requirement from theasle

appropriate as the requirement has been suspended since July 1980, as is indicated in the
Federal Register version of the rule. Unfortunately, when the Federal Register version
was printed, that provision was not removed, but the language indicaginggnrement

was suspended was retained. The Agencies should make sure that any final rule removes
that language, which apparently was the original intent. The proposal also removes the
provision that carved out from the exemption certain cooling pords.iF a good

clarification and should be retained in any final rule. Both of these changes would make
the waste treatment system exemption clearer and reduce confusion.

 Removal of a Comma

Unfortunately, the Agencies made one other change to the regulakimh appears to

have been unintentional. The proposed rul e
treatment systems, including treatment ponds or lagoons, designed to meet the
requirements of the Clean Wat erhewot . 06 Wi th

“I'n any event, EPA should retain the fAnotwithstandingbo
exemption do not lose the exemption because they also meet the requirements of a WOTUS.
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Al agoons, 0 the proposal arguably I imits th
designed to meet the requirements of the Act, whereas the current regulations arguably
only apply the fAdesigned to meet tpdnéds requi
or lagoons. With the addition of this comma, the proposed rule changes the existing
exemption unchangednd EPA has not provided a rationale for making the change. The
comma needs to be removed in any final rule.

T A"Designed to Meet o

Due to limitinglanguage in the existing exemption, facilities that created their waste

treatment systems before the adoption of the CWA arguably are vulnerable to potential
challenges to the applicability of the exemption. These facilities have operated under
NPDESperntis since the 197006s, and their per mi-t
include stricter provisions over time. There is no reason to question the status of the
exemption for these systems. The rationale for the exendptiwat waste treatment

systems are grilated through the NPDES program, and that imposing requirements

intended to protect surface waters from discharges makes no sense when applied to
Awaterso that are wastewaters and are bein
to surface wateés applies equally to waste treatment systems that were constructed

before 1972. The agencies should clarify that facility systems constructed before the

CWA was adopted but are used to meet CWA requirements are still covered by the
exemption.

EPA also needs tdarify in the preamble that zero discharge and/or land application
systems fall within the exemption. For example, wet woodyard ponds used to implement
a zero discharge requirement are implementing EPA effluent guidelines for the Timber
Products sourceategory and clearly are designed to meet the requirements of the CWA.
On the other hand, land application systems used to meet a zero discharge effluent
guidelines or to avoid an unpermitted discharge involve storage or pretreatment ponds as
well as acresf sprayfields that may develop some wet areas over time or may collect run
off to maintain zero discharge, may be subject only to permits under state law and may
not be regulated under the NPDES program. Even though no federal NPDES permit is
involved,te se systems clearly are designed to me
provision of no discharge of process wastewater to WOTUS and they should be
recognized as such in the Preamble to any final rpl®-11)

Agency Response: Seesummary response at 7.1See alssummary response at
7.4.2regardingt he agenci es éclusiondoadertamwastewatera n
recycling features.

Alpha Natural Resources, Inc. (Doc. #15624)

7.109 The Agencies Should Clarify that Impoundments Serving as Waste Treatment
Systems are NorJurisdictional

The preamble acknowledges that Aponds and
systems to meet the requirements of the Clean Water Act, and are therefore not
jurisdictional watersld. at 22,263. The preamble shodildut does n@ explain the
differencebetween lagoons and impoundments, or explain whether the prqperssesl
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regulation of tributaries of impoundments applies even when the impoundment is serving
as a waste treatment system.

Additionally, the agencies should make clear that while SMCRA ipeare in place, all
ponds that are used to control and treat mine draihage all natural and mamade
ditches and streams carrying flow into those pénde norjurisdictional waste
treatment systems. (p. 9)

Agency Response: Seesummary response at 7.1See alssummary response at
7.4.2regardingt he agenci es éclusiondon deltamwastewatera n
recycling features.

Dominion Resources Services, Inc. (Doc. #16338)

7.110 The agencies state in the preamble to the proposed rule that they do not propose any

changes tohe exclusion for waste treatment systems (33 CFR 328.3(b)(1)) and are not
soliciting comments on the provision. However, the agencies have added a comma after
the word Al agoonsodo that could substanti vel
support the tility Water Act Group (UWAG) comments on the history, scope and

coverage of the waste treatment exemption and the punctuation change in the proposed

rule. We request that the comma be removed. (p. 10)

Agency Response: Seesummary response at 7.1

Barrick Gold of NorthAmerica (Doc. #16914)

7111 The proposed rule would exclude A[w]aste t

or | agoons, designed to meet the requireme
similarto language in the existing regulation, and the aigsrdisclaim any intent to

make substantivehanges in it° However, perhaps unintentionally, the proposed

exclusion is substantivefifferent than current law because of the placement of a new
comma in the text afterthe woiidl agoons . 0 Tusiomreadg asfolowsn g e x c
AWaste treat me n treatmgnispondswslagoonsrdesigned to megt the
requirements of [ tQFR. £122252013)VEhe existingvade ] . 0 40
excludes all waste treatment systems, including tHesgnedo meet the requirements

of the Clean Water Act. Because of the added commartp®sed exclusion would

apply only to those waste treatment systems specifically designeektothe

requirements of the Clean Water Act.

As explained above, many of Barricls wat er management ponds a
the requirements of the Clean Water Act and should fall within the exclusion. See supra
Section L.b. However, infiltration basins and sedimentation ponds do not automatically

meet the terms of the proposedles®n; in the case of infiltration basins, they are

designed to place water in or return water to the ground, an activity to which the Clean

Water Act does not apply. Sedimentation ponds may discharge as part of storm water

46|n
and

the preamble, the agencies describe proposed changc¢
Aobatantived and say explicitly: AThe agencies do |
treat ment syst eFed Reg.atl22244. on é. 0 79
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management, but in some cadesytalso are designed to allow water to infiltrate into the
ground.ld.

Consistent with the agenciesd6 intentions a
meetings with stakeholders, the proposed waste treatment exclusion should be revised to
removet he comma after (pt2@28) word Al agoons. 0O

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2, 7.4.2, and 7.4./egarding exclusiorsfor certain settling basins and wastewater
recycling and stormwater control features.

Barrick requests tit the agencies amend the waste treatment systems exemption to
remove the comma after the word Al agoons, o
that the exclusion is intended to apply to ponds used in the mining industry to manage

waste water, wheter t o prevent discharges of waste
Stateso or to treat waste water before dis
permits. See proposed text at 79 Fed. Reg. at 22,Z82Barrick also requests that EPA

remove from its pyposed rule language the second sentence of the exclusion and its
accompany footnote. The text reads: AThi s
water which neither were originally created in waters of the United States (such as

disposal areas in wlands) nor resulted from the impoundment of waters of the United
States. 0 As explained in the footnote, a Vv
applicable rule, EPA suspended this sentence in a July 21, 1980 Federal Register notice.

The suspensiohas been in place for over 30 years. Since EPA does not propose to

modify or revoke the suspension, removing the sentence and footnote would simplify the
exemption and add clarity to its applicability.

With regard to the exermpmtniden of Brarfrarctki fpirwip
following modifications to make clear that the exemption applies to ponds and basins
used at precious metals mining operations:

(5)(ii) Artificial lakes or ponds created by excavating and/or diking dry land and
used exclusivg for such purposes ggocess water management, storm water
management, infiltratiorstock watering, irrigation, settling basins, or rice
growing.

(p. 2829)

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2,7.4.2, and 7.4./egarding exclusionsfor certain settling basins and wastewater
recycling and stormwater control features.

Halliburton Energy Services, Inc. (Doc. #19458)

7.112 If the Agencies proceed to adopt the rule in its current form, HESI requests a
clarification. HESI affiliates crate diversions and sediment traps as part of necessary
Best Management Practices for stormwater management in mining operational areas.
These features are effectively a wastewater treatment system and should be treated as
such and therefore fall within tlexisting exclusion from the definition of waters of the
United States. Because there is so much room for interpretation throughout the proposed
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rule, HESI seeks clarification or confirmation that the proposed rule is not intended to
impose CWA jurisdictia on these necessary stormwater management structures. (p. 11)

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2 and 7.4.4egarding exclusiors for certain settling basins andstormwater
control features.

Alameda County Cattlewomen (Dat3674)

7113 The proposed rule excludes waste treatment

Rule at 22193). Cattle producers across the country utilize waste treatment systems as
part of the Sec. 402 NPDES regulations for Concentrated Animal Feedinatioper
(CAFOs). Most CAFOs utilize marmade earthen retention structures that are designed

to retain the necessary quantity of water to meet the required effluent guidelines, but a
small percentage were originally permitted to utilize naturally existipggraphic
impoundments or structures (such as playas) to retain wastewater. These impoundments
or structures have been used by some CAFOs
inception. For clarity and consistency purposes, ACCW request the agememse

language that has been stayed since 1980 that would remove natural features from
inclusion in the waste treatment system exclusion only for Sec. 402. We also request that
the agencies include a statement that further clarifies currently auth@cikties

utilizing these features qualify for the exclusion.

ACCW generally support the agenciesd deci s
exclusion under Sec. 402 includes the | ang
manmade bodies of water igh neither were originally created in waters of the United

States (such as disposal area in wetlands) nor resulted from the impoundment of waters of
the United States. o (Proposed Rule at 2226
since 1980, ACCW reast that it be permanently deleted from the regulation. It has

resulted in confusion.

Removing this | anguage from the definition
stated intent to provide clarity and consistency. In the other sections of tAah&wW

Waste Treatment System exclusion does not include this additional language limiting it to
manmade features. And considering it has been stayed or suspended for so long, it would
just be common sense to get rid of language that has no effect. Douoglsbleave a

definition that is consistent throughout the CWA. And, given that the provision has been
stayed for 34 years, decisions too numerous count have been made by EPA, the Corps,
other federal agencies, state agencies and businesses across ittagetistons that were

made in compliance with the CWA, under the understanding that the provision for waste
treatment systems was not limited to manmade features. While the agencies did not seek
comment on this regulatory language because it was netngeho the definition,

ACCW see this as an opportunity for the agencies to provide some clarity and certainty to
the cattle industry and other industries that have made decisions based on this
understanding.

Additionally, ACCW request the agenciesinclude t he definition for
systemso exclusion the following statement
facilities that have been authorized to operate under the CWA are deemed to meet the
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requirements of t hedrelevd condusionlior facilitiestttathavene nt w
been authorized and operating on these isolated water features for more than four
decades.

A number of facilities were constructed and placed into operation prior to adoption of the
CWA, and as stated above, anmber of decisions had been made by a variety of agencies
and businesses in accordance with the stayed provision on waste treatment systems. At
the same time, the cattle industry has worked to comply with permit provisions adopted
by EPA over the past ded@, especially as it relates to Concentrated Animal Feeding
Operations (CAFOs). One such requirement h
rainfall runoff from a 25year, 24hour storm event. For the most part, thesesptific

rainfall and retentin capacity evaluations have been conducted by USIBES

engineers or licensed professional engineers working as consultants for CAFO
owners/operators. The resulting, documented engineering analysis forms the basis for the
CAFOG6s abil ity mensfomCAEOpermitiAVA requiramentsdor either
manmade or natural impoundments.

To provide additional <clarity regarding th
foll owing definition for fidesignedo: AFor
requirements of the act can be satisfied through a documented engineering analysis
showing the waste treatment systemds capab

402 NPDES permit. o

ACCW believe these suggested changes to the Waste Treatment Eystesion would

alleviate longstanding confusion, would provide the regulatory certainty needed by
currently authorized facilities, and are i
to the regulated community. (p.-29)

Agency Response: Seesummary response 7.1 See als@ummary response at
744r egar di ng t he ag e rlosioefar éertainrstermwateocontra f  an e
features.

North American Meat Association and American Meat Institute (Doc. #13071)

7.114 The applicability of the waste treatment systerl@sion historically has been obtuse.
There has not been consistent application or understanding of what the agencies consider
a Awaste treatment system. o0 This uncertain
field. Although the proposed rule properktains the exclusion for waste treatment
systems it fails to provide needed clarity regarding the applicability of the exclusion.
Specifically, the proposed exclusion would apply to waste treatment systems, including
treatment ponds or lagoons, desigtecheet the Clean Water Ath.

Unclear is whether the exclusion would include multyde impoundments. Industrial
facility impoundments are often utilized for treatment (e.g., settling out any contaminants
in storm water, neutralization, etc.) and alsodther beneficial purposes (e.g., water
supply for dust suppression, firefighting, irrigation, etc.). Unknown is whether the
exclusion applies if the predominant use is not for treatment, i.e., where discharges of

4779 Fed. Regat 22,263
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treated water rarely or never occur. $amy, the proposed rule does not indicate whether
the exclusion applies if a system was designed to meet CWA requirements but
subsequently converted to other uses when discharges were eliminated or handled
through alternative means (e.g., by connectioa Publicly Owned Treatment Works).
Likewise, the proposed rule does not address whether a system must be permitted under
the NPDES program or otherwise subject to CWA regulations to be excluded.

The proposed rule also would add a comma to the regukatdrywhich arguably could
change the meaning of the exclusion. Curre
requirements of the CWAX emaddriefnite sp Otfihdes eoxra mh
proposed rule would add a conmEmao arfdrerro Viiit m g
exclusion by requiring al/l Afwaste treat men
|l agoons, 0 be Adesigned to meet the require
exclusion. This change could mean that features constructed for wastetregrior to

the CWAOG6s enactment in 1972 do not gqualify
the comma might be interpreted as a substantive change with significant implications for
many existing waste treatment systems. The agencies should késpoilnge as is and

remove the new comma from the proposed regulatory text.

The proposed rule also would retain in the regulations (1) the sentence proclaiming that

the waste treatment exclusion fAapplies onl
were aiginally created in waters of the United States (such as disposal area in wetlands)
nor resulted from the i mpoundment of water

accompanying footnote explaining that EPAmereled that sentence in 198®Retaining

the sispended language piles added confusion on to an already confusing exclusion.
Rather, the suspended sentence and accompanying footnote from 40 CFR 122.2 should
be deleted. (p.-9)

Agency Response: Seesummary response at 7.1See als@ummary responss at
7.3.2and7.4.4

Minnesota Agricultural Water Resource Center (Doc. #14284)

7.115 In agricultural settings, we recommend that the agencies treat wetlands and all ditches
and all subsurface drainage systems as part of a treatment system, designed to meet the
broad goals of the CW/ (p. 2)

Agency Response: Seesummary response at 7.1

Irvine Ranch Water District (Doc. #14774)

7.116 The Waste Treatment Exemption Should Specifically Be Amended to Include
Constructed Water Quality Treatment Wetlands.

éconstructed treat ment baenrdofaamdiremoeer e desi gn
pollutants before they enter jurisdictional waters. IRWD has worked with local partners
to protect its watershed by using natural vegetation to remove nutrients and other

833 CFR 328.3(a).
“979Fed. Regat 22,268. 40 CFR 122.2
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contaminants, and such facilities result in cleaner wateriegtdfOTUS. Constructed
treatment wetland ponds are currently fuamsdictional, but are often located in
floodplains and adjacent to WOTUS. Under the proposed rule, the ponds themselves
would likely become jurisdictional. Over regulation and inclusiothete types of
facilities in the proposed rule will discourage the use of these water quality treatment
methods, which currently provide multiple benefits to the environment, and receiving
waters and watersheds.

The waste treatment exemption in Subsediipl) should be amended to exempt

constructed treatment wetlands, manmade water quality wetlands, bioswales, detention
basins, settling ponds, and similar treatment facilities designed to manage pollutants in a
watershed. The exemption should also ma&ardhat lands, which are namigated

except by a system of constructed wetlands designed to remove pollutants, and waste
treatment plant buffer property are exempt from the proposed rule. We also request that

the phrase "meeting the requirements ofGNEA" be removed from the waste treatment

systems exemption. "Meeting the requirement of the CWA" is too broad and undefined,

and may not capture constructed treatment wetlands which benefit receiving waters by
removing some, but not necessarily allpoluta constituenciesé(p. 2)

Agency Response: Seesummary response at 7.1See alssummary response at
744 egarding t he ag e rlosioefer Gertainrstermwateiocontrad f an e
features.

7.117 The Waste Treatment Exemption Should Specifically Include Water Recycling
Facilities and Storage.

IRWO notes that the proposed rule is meant to retain much of the structure of the
Agencies' longstanding definition of WOTUS, and that the Agencies propose no change
to the exclusion of waste treatment systems designed considtetihevrequirement of

the CWA. The District also appreciates that waste treatment systems, including treatment
ponds or lagoons, designed to meet the requirements of the CWA, are exempt under the
proposed rule and can never be considered "waters of therelg&rdless of the other
sections of the regulation. These exemptions comprise an essential component of the
existing regulatory framework, and should be maintained.

While the proposed rule provides some specific exemptions, it does not provide great
clarity on what other waste treatment facilities will be deemed to be exempted from the
CWA under the waste treatment system exemption. This lack of clarity in the proposed
rule removes any certainty that the proposed rule hopes to give waste treatteemt sys
operators through this exemption. In fact, the uncertainty will create regulatory barriers to
the implementation of new waste treatment systems and facilities. Without clarification,
the proposed rule will expand the scope of CWA jurisdictional waredsnterfere with
aspects of waste treatment processes and greater water recycling.

Recycled water is a drougptoof water supply that does not rely on uncertain

hydrologic conditions associated with climate change. It is a vital part of the California's
water supply portfolio, and water providers are aggressively working to expand recycled
water within the state. At IRWD, we meet roughly 29,850-éee¢, or 25 percent, of our
service area's water demands with recycled water through-a#®@ecycled vater
distribution system. We have more than 5,000 recycled water customers and provide
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recycled water to homeowner's associations, golf courses, agricultural sites, industrial
applications, and to nearly 60 dyAumb buildings.

Greater recycled water useduces potable water demand, reducing pressure on the other
water resources. Furthermore, if recycled water is not put to use, the water must either be
stored in limited recycled water storage facilities, or be discharged and not put to
beneficial use. Rg/cled water storage allows recycled water purveyors to serve a greater
amount of recycled water to approved uses by allowing them to adjust to seasonal
demand changes. It is an essential component of a recycled water purveyor's waste
treatment system. Th@oposed rule should affirm the importance of recycled water in

the nation's water supply and affirm that recycled water storage is within the scope of the
water treatment exemption.

Towards this end the waste treatment exemption should expressly includeater
recycling facilities and storage ponds. We request that the language in Subsection
(b) (1) be modified to read as follows:

"Waste treatment systems, including treatment ponds, lagoons, manmade water
guality wetlands, bioswales, detention basinslisgtponds, lands which are non
irrigated except by a system of constructed wetlands designed to remove
pollutants, waste treatment plant buffer property, water recycling facilities and
storage ponds, and similar treatment facilities designed to imprdee guality

or provide environmental benefits to a watershed, are not considered waters of the
U.S or adjacent waters."

As suggested by the California Association of Sanitation Agencies, "[ijn the alternative,
recycled water facilities and features (indhgistorage ponds, basins, artificially created
wetlands, recycled water reservoirs and other features associated with water recycling)
should be expressly exempted as part of the specifically identified features that are not
considered waters of the UBithin the proposed rule. In this case, recycled water
facilities would be treated similar to artificial lakes, ponds, swimming pools, ornamental
waters, and groundwater, which are specifically identified and exempted." The same sort
of exemption should bgrovided for water banking facilities.

Additionally, similar to agricultural return water exemptions, the discharge of water from
a waste treatment system as described above should not be considered a point source that
is regulated under other sectiondtud CWA.(p. 24)

Agency Response: Seesummary response at 7.1See als@ummary responss at
7.4.2 and7.4.4regarding exclusions for certain wastewater recyclingand
stormwater features.

Georgia Paper & Forest Products Association (Doc. #14924)

7.118 EPA should maintain itohgstanding wastewater treatment system exemption in the rule.
In the proposed rule, modified grammar and new language that it must "be designed to
meet CWA", has clouded this exemption. EPA should clarify in the rule that this
exemption applies to all wiesvater treatment systems, including all their components
and management features that are used to meet CWA requirements, even if the system's
use for wastewater treatment predates the CWA as many industrial treatment systems do.
The exemption also shoutdearly state that it includes storm water management features
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at a facility including, but not limited to, ditches and swales, retention and detention
ponds, and any other control structures as well as the outfall structures. All of these
features are iehded to minimize storm water impacts on water quality regardless of
whether the storm water system is covered by Federal or State jurisdiction. The
exemption also should clearly state that treatment systems that arpeStaited but

may not be NPDES peaitted are included in the exemption. This would include systems
such as land application systems which may have features like wastewater storage ponds
or collection systems that may accumulate water to prevent flow off site. The wastewater
treatment exeption should make it clear that none of these systems or any of their
components would be included as being a jurisdictional water. EPA has said it does not
intend to bring types of water that have not been regulated before into jurisdiction. The
rule langiage should make that intent explicit. ()2

Agency Response: Seesummary response at 7.1See alssummary responses at
7.4.2 and 7.4.4egarding exclusiors for certain wastewater recycling and
stormwater control features.

Missouri Soybean Association (Doc. #14986)

7.119 Extremely narrow exemptions-

The rule also overreaches by narrowing the intent of the exemptions to the point that we
are unsure how they would ever apply, rendering them nearly useless in the real world.
The exemptions should apply broadly, without exceystior strings attached to them.

Below is an example of some ared®ere the exemption should be clarified and/or
broadened.

a) (t)() - Many waste and water treatment and control systems are not designed (or
otherwise not constructed) to meet CWA requiremeértisis, the rule overreaches
and brings into jurisdiction features that were constructed for treatment or control
purposes but not for a regulatory requirerdent( p . 7))

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2,7.4.2, and 7.4.fegarding exclusiors for certain settling basins and wastewater
recycling and stormwater control features.

North Carolina Farm Bureau Federation (Doc. #15078)

7.120 The exclusion for "[w]aste treatment systems, including treatment ponds or lagoons,
designed taneet the requirements of the Clean Water Act" is a necessary exclusion. We
support this exclusion with the understanding that waste treatment systems, including
treatment ponds or lagoons designed to meet other federal, state and local laws and rules
to protect water quality are also considered as being designed to meet the requirements of
the Clean Water Act and are considered exempt as such. This was so stated by EPA
representatives at the September 30, 2014 meeting in North Carolinal@. 15

Agency Response: Seesummary response at 7.1

Packaging Corporation of America (Doc. #15515)

7.121 A. Wastewater Treatment Exemption
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The preamble in the Proposal indicates that the Agencies do not intend to change the
waste treatment system exemption under the current regulationsd7Bé&g. at 22,189).

Changes or Clarifications Needed Regarding the Exemption
i. "Designed to Meet"

Due to limiting language in the existing exemption, certain facilities, including some
member mills, that created their waste treatment systems bef@edpion of the

CWA, arguably are vulnerable to potential challenges to the applicability of the
exemption. These facilities have operated under NPDES permits since the 1970's, and
their permits have been continually updated to include stricter provisuengime.

There is no reason to question the status of the exemption for those systems. The
rationale for the exemptiegthat waste treatment systems are regulated through the
NPDES program, and that imposing requirements intended to protect surfacefmate
discharges make no sense when applied to "waters" that are treating wastewater to make
it suitable for discharge to surface watapplies equally to waste treatment systems
constructed before 1972. The Agencies should clarify that facility systenssructed

before the CWA were adopted but used to meet CWA requirements are still covered by
the exemption.

Similarly, EPA should clarify in the Proposed Rule that land application and beneficial

use systems fall within the exemption. For example, épplication systems used to

meet a zero discharge effluent guideline involve storage or pretreatment ponds as well as
acres of spray fields that may develop some wet areas over time or may collect run off to
maintain zero discharge, may be subject onlyetiomits under state law and may not be
regulated under the NPDES program. Even though no federal NPDES permit is involved,
these systems clearly are designed to meet the requirements of the CWA's provision of no
discharge of process wastewater pollutamtd/OTUS, and they should be recognized as
such in the Preamble to any final rule. (p. 4)

Agency Response: Seesummary response at 7.1See alssummary response at
7.4.2regardingt he agenci es éclusiondan deltamwastewatera n
recycling features.

Associationof American Railroads (Doc. #15018.1)

7.122 C. Waste Treatment Exception

€ AAR supports the Agenciesd continued appl
the definition of Waters of the United States. Because the Agencies have proposed to
expand CWA jurisittion, additional clarification is necessary to ensure that features that

are excluded under the waste treatment exception will continue to be acknowledged. The
need for clarification is underscored by t
watertransfer rule which had exempted certain conduits and conveyances from CWA
jurisdiction. Catskill Mountains Chapter of Trout Unlimited Inc., et al. v. EPA

consolidated case Nos.4€8-0560 and 0&v-9430 (S.D.N.Y., March 28, 2014).
Clarificationisapproprat e i n this rulemaking as the ag
changes to the exemption by removing an unneeded reference to cooling ponds and the
addition of a comma.
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é
2. Waste Water Treatment Systems Should no
MeettheRequi rement s of the CWADO

Because not all waste water treatment systems are subject to the CWA, the waste
treatment exception should not be I imited
the CWA. 0

As the Agencies are aware, EPA requires CWA NPD&®its for only certain

categories of storm water discharges.20 EPA always has residual authority to require a
CWA NPDES permit for facilities or categories not within the prescribed categories upon
a determination that a discharge contributes to a vonlaif a water quality standard or is

a significant contributor of pollutants to waters of the United States. 40 C.F.R. §
122.26(a)(v). There are thousands of waste treatment systems, and in particular storm
water management systems, which meet the criteridoe waste treatment exception but
are not regjired to obtain NPDES permit8 Examples include storm water systems
outside of designated MS4s, parts of industrial facilities not specifically identified in 40
C.F.R. Part 122, roadway drainage systemioad ditches and storm water

management systems.

Because thousands of waste treatment systems, including storm water management, are
not subject to CWA requirements, the Railroads recommend the Agencies remove the
phrase fidesi gned ttso ome e@th et ICd erad®) Wart eme mAc t .

Agency Response: Seesummary response at 7.1See als@ummary response at
744r egar di ng t he ag e rlosioefar éertainrstermwaiteo n of an e
features.

County of San Diego, California (Doc. #14782)
7.123 Strengthen exemption for'waste treatment systems"

The existing exemption language for "waste treatment systems" must be strengthened.
The Federal Register posting asserts that there will be no change to the exclusion for
waste treatment systems. The rule should be expandedcthcatly exempt facilities

that are designed and installed to meet any water quality requirements, including
individual state or local water quality regulatory requirements (for example, the-Porter
Cologne Act in California). CFR Part 328.3 (7) states Waste treatment systems,
including treatment ponds or lagoons designed to meet the requirements of CWA are not
waters of the United States. Although the agencies specifically state that they are not
seeking comment on this section, the County strongjgauthe agencies to strengthen

and expand this vaguely written exemption or otherwise explicitly exempt all water
quality treatment facilities. Currently, the regulations ("a" and "b" below) appear to only
vaguely exempt "waste treatment systems" (whiglsygmably apply to permanent BMPs

' See, e.gHughey v. JMS, 78 F.3d 1523(11th Cir. 1996)(permit unavailable for construction stormwater
di scharges; A p] r a cwilirnmadwhhil, asdmaet avkni atag passedably the Gergtess of the
United States can stop that.).
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such as: detention basins, retention basins, bioswales, etc.) that are designed to meet the
requirements of the CWA:

a. Nationwide Permit (NWP) 43 has language that states: "Note that stormwater
management facilities thate determined to be waste treatment systems under 33
CFR 328.3(a)(8) are not waters of the United States, and maintenance of these
waste treatment systems generally does not require a section 404 permit.”

b. Then 33 CFR 328.3(a)(8) states the followinlya'ste treatment systems,
including treatment ponds or lagoons designed to meet the requirements of CWA
(other than cooling ponds as defined in 40 CFR 423.11 (m) which also meet the
criteria of this definition) are not waters of the United States."”

EXAMPLE: Regulators could potentially allow use of the above NWP 43 or the language
in 33 CFR 328.3(a)(8) to exempt maintenance of water quality treatment systems from
requiring section 401 and 404 permits. However, since NWPs are renewed every five
years they araot guaranteed to be in existence. In addition, the language in 33 CFR
328.3(a)(8) is vague and does not specifically exempt water quality treatment so
individual regulators may not apply this exemption uniformly to water quality treatment
facilities. Theefore, the rule should be clarified to specifically exempt maintenance of
these water quality treatment facilities. (pb¢

Agency Response: Seesummary response at 7.1See alssummary responses at
742and744 egar di ng t he agenc sfersedtainomastesdter on o f
recycling and stormwater control features.

Arizona Public Service Company (Doc. #15162)

7.124 C. A Simple Comma Could Result in the Loss of Waste Treatment System Exemption

Waste treatment systems (WTS) at APS facilities include, but are ritgtdito,

wastewater collection features (bins, basins, channels), wastewater treatment facilities
(cooling ponds, ash ponds, coal pile runoff collection ponds, low volume waste ponds,
storm water sedimentation ponds), as well as various wastewater dad weter

conveyances such as pipes, channels, and conduits that convey treated or untreated water

to and/or from WTS already mentioned. The
systems, including treatment ponds or lagoons, designed to meet tinememis of the
Clean Water Acto will continue to be exclu

Agencies do not solicit comment on this exclusion because they claim it has not changed
from the current rule. While no change to the WTS exclusion may haweriieaded by

t he Agencies, the Agenciesd simple additio
exemption will, unless addressed in the final rule, potentially subject WTS to NPDES

permit requirements, which will result in substantial cost increases fomthers of

these facilities. APS requests that the Agencies remove this comma from the text of the

WTS exemption. (p. 11)

Agency Response: Seesummary response at 7.1

National Association of Clean Water Agencies (Doc. #15505)

7.125 Preservation and Clarification of Wadteeatment Exemption Critical
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The draft rule preserves and clearly articulates a regulatory exemption for waste
treatment systems, which is absolutely nec
supports an interpretation of CWA jurisdiction that maintaineararticulation of the

waste treatment exemption and we applaud the Agencies for maintaining the critical,

existing exemption. Title 40, Section 122.2 of the U.S Code of Federal Regulations
explicitly excludes manmadeefiwasteohr eft ine
the United States. o This enables the prope
works (POTWSs). However, communities use a variety of approaches, ranging from green
infrastructure (constructed wetlands, swales, etc.) and varmmgonents of municipal

separate storm sewer systems (MS4s), to manage wet weather, which are not included in

the exemption. NACWA does not suggest that the definition of POTW be expanded,;

however, explicit exemptions for these systems designed to meetréjukements

need to be included in any final rule. In addition to waste treatment systems, the proposed
rul e exempts Atreat ment ponds or | agoons,
Clean Water Acto in 40 CFR 3provisi@n(toexpand) . | n
it to cover a broader array of wet weather management practices including those

discussed above, would be a viable solution. (p. 2)

Agency Response: Seesummary response at 7.1See als@ummary response at
744 egarding t he ag exlosioefer Gertainrstermwateiocontra f a n
features.

Orange County Sanitation District, California (Doc. #16335.1)

7.126 The wastewater treatment process generates biosolids which is commonly applied to
lands such as farmlands, drought stricken areas, fire danaagas, green belts,
recreational areas, and landfills. Under the broad criteria of this proposed rule, land
application sites for biosolids can be subject to regulation. Such sites are already subject
to regulation under 40 CFR 503, which addressestamelards for the beneficial use or
disposal of sewage sludge. To mitigate conflicting regulation, the existing rule 40 CFR
503 should govern and therefore the waste treatment exemption should be broadened to
include lands subject to 40 CFR 503 regulat{pn2)

Agency Response: Seesummary response at 7.1

7.127 As the proposed rule and existing practice acknowledge, waste treatment systems
designed to meet the requirements of the Clean Water Act are not waters of the U.S., and
OCSD wants to ensure that as part of these prdprsendments spreading
grounds/basins, treatment ponds/lagoons, and constructed treatment wetlands used as part
of the wastewater process are subject to the same exemption. Since these facilities are
clearly part of the treatment process, providing addtidoreatment, residence and
settling prior to discharge, these facilities should be expressly recognized in the rule as
falling under the Waste Treatment Exception.

In addition, many water and wastewater agencies utilize spreading grounds or basins in
order to facilitate groundwater replenishment; a vital part of water management
throughout California. Others utilize artificially created effluent storage ponds as part of
their treatment process. Many agencies maintain reservoirs or storage basins/ponds to
store recycled water. These artificially created features and spreading grounds have not
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previously been defined or regulated as "waters of the United States," and should remain
separate. For this reason, the proposed rule should expressly include treatmen
ponds/lagoons, spreading grounds/basins, and constructed treatment wetlands within the
scope of the Waste Treatment Exception, along with effluent storage reservoirs and
recycled water storage facilities discussed previously. (p. 4)

Agency Response: Seesummary responseat 7.1 See als@ummary response at
7.44r egar di ng t he ag e rlosioefar Gertatnrstermwateiocontra f  an e
featuresand summary response at 7.4 .4egarding groundwater recharge features

Duke Energy (Doc. #13029)
7.128 Waste Treatment System Hxsion

Of specific concern to Duke Energy is that under the extremely broad language of the
proposed rule, some onsite water managemen
United States. o Electrical generation site
management systems which include interconnected pipes, channels, basins, ponds and

other features for collecting, storing and treating wastewater.

Duke Energy has extensive water management and treatment systems as part of the
facility design and operatigmat its generation sites. These systems vary by facility, but

can include cooling ponds, discharge canals, ash ponds, industrial stormwater treatment
ponds, settling basins, low volume waste ponds, coal pile runoff ponds, and other various
collection pond. These systems also include wastewater and treated water conveyances
(such as pipes, channels and conduits) that convey untreated or treated wastewater to and
from these features. I n addition, Duke Ene
facilities that were built and designed for the treatment of wastewater. In some cases,
Duke Energy also stores rain water or treated and/or partially treated industrial

wastewater in ponds for eventual use within the facility. These storage and treatment
systemgrovide important environmental benefits by allowing recycling and reuse of
alternative water supplies and also ensures the proper handling and treatment of
wastewater produced during the process of generating electricity. This ensures that the
water is poperly treated before it leaves a facility and these types of programs are
encouraged by the State.

Under the proposed rule, some of these storage and treatment systems could be
considered fnadjacento or fAnei ghbThe i ngo t o
majority of these are internal water features that are already regulated at their points of
discharge to external waters under the CWA. If such systems were considered to be
Awaters of the United States, 0 tahTwe r egul at
treatment systems would no longer be able to serve their essential purpose, which is to

treat wastewater. For example, facilities could face an illogical situation in which an

NPDES permit would be required for a discharge of wastewater intottieasment

systems, and that permit would require compliance with all technodmglywater

guality-based limits before the water enters the treatment system. This would make these
systems redundant and essentially useless for their intended purposeasfirngnd
treating waste streams requiring new expen
before it entered the fAwaste treatment sys
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program requirements could also come into play, such as Sectionré@#ipg for
routine maintenance of a waste treatment pond or it conveyances.

The proposed rule includes the following language for the waste treatment exclusion:

Waste treatment systems, including treatment ponds or lagoons, designed to meet
the requiremets of the Clean Water Att.

The agencies are not proposing any changes to the waste treatment exclusion, aside from
two ministerial actiond? However, they do not see these changes as substantive and are
therefore not seeking any comment off in a Questions and Answers document on the
proposed rule, the agencies explain that n
way, existing applicati o?MHowévertDoke Ensrgysiss e t r e
concerned that the current languag¢hefwaste treatment system exclusion is not
adequate to solve the problems created by
points out in their commenitson the proposed rule, seemingly minor changes to the

exclusion wording over the years have resulteddditional confusion and application of

the waste treatment exclusion has been inconsistent.

One area that needs clarity is how the age
of the Clean Water Act. o0 Whi lngariset seems f a
concerning the historical existence of many of these waste treatment systems prior to the
enactment of the CWA. Does the exclusion apply to waste treatment systems that were
designed and built pursuant to other statutes beside the CWA? For exsonmewvaste
treatment systems at Duke Energyods sites d
discharge to groundwater. These waste treatment systems typically are not covered by
NPDES permits, but are regulated under state permitting programssacs F| or i daod s
rigorous licensing program governing discharges to groundwater. Under Florida law

these treatment systems must meet state groundwater standards, which include a

provision protective of downgradient surfagaters>® These systems have neveeh
classified as fAwaters of the United States
environment . However, it is not clear from
waste treatment exclusion would be applicable, contrarytotheagenti asserti ons
Energy recommends that the waste treatment exclusion include any and all types of

treatment or water management systems regulated under State provisions.

The agencies also need to clarify that the
conveyances, drains, pipes or ditches that carry water into or from the places where
treatment occurs and should be considered as a holistic unit. At many facilities, there are
drains and ditches that flow to sumps, lagoons, and other ponds, whose ametents

eventually pumped or discharged to another pond exempted under the waste treatment

179 Fed. Reg. at 22,263

°2|d. at 22,217

*3|d. at 22,190

*EPA & U.S. Army Corps of Engineers, Questions and Ansivét&ters of the U.S. Proposal at P&jeQ24,
available at http://www2.epa.gov/uswaters/questimmdanswersaboutwatersus-proposaipdf

® UWAG comments on WOTUS Proposed Rule (November 14, 2014), Section V (D.)

% Fla. Admin. Code 6520.310(12)
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systems (e.g., ash ponds). The entire Asys
conveyance or internal features.

Classifying waste treatment systems asguiisc t i o n a | Awaters of the
also place states in an impossible position with respect to setting and implementing water
quality standards, including assigning a designated use for the jurisdictional water. Since

the agencies are precluded om desi gnating a use as fiwast ¢
required to assign Afishabl e, swimmabl eodo u
analysis that demonstrates that attaining the highest use is infeasible for one of six narrow
reasons. Regators would face two equally unpalatable options: attempt to impose
patently arbitrary fAfishable, swi mmabl eo u
rendering them useless for their intended purpose, or undertake the expensive, time
consuming scidific analysis required to justify less restrictive uses and criteria. And, if

the state chooses the first option and the
criteria (which almost certainly will be the case), the regulator will need to id¢mgify

waterbody as impaired and develop any pollutants pecific total maximum daily loads
(ATMDLsO) necessary to ensure the uses and
protect the Nationds waters,; its amehty purp
systems designed to serve the stad46hteds po

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2, 7.4.2, and 7.4.fegarding exclusiors for certain settling basins, cooling ponds,
and wastewate recycling and stormwater control features.

7.129 Another specific area for discussion in this area concerns how the proposed rule would
affect ash pond closure activities. For example, all of our sites in North Carolina will be

undergoing ash pond closuresovet he next several years. Al
ponds are currently covered under the waste treatment exclusion and the effluent from
these ponds i s addressed through the siteb

agencies to continue to include asings under this exemption. As discussed previously

in these comments, the agencies have stated publicly several times that they were not
making any changes to the waste treatment exemption. However, even with the
exemption i n pl ac eanded defmitiopst whichoase expectedutd beirigs e X
in an increased number of water features deemed jurisdictional (i.e. conveyances,
stormwater drainage areas, etc.). This will result in additional secondary impacts for pond
closure activities. Some of thesdigities include development of temporary roads,

laydown areas and borrow areas. Ultimately, this will result in additional permitting
requirements for larger areas and increased mitigation costs. Duke Energy recommends
that the agencies clarify that albhter features that are associated with ash ponds,

including conveyances to the pond and any upstream collection basins, be considered part
of the entire waste treatment system and covered by the appropriate exclusion. In

addition, Duke Energy recommendsit the agencies confirm that the waste treatment
exclusion for ash ponds and all associated internal conveyances will not change until all
closure activities have been completed. Any redundant permitting requirements for these
activities could lead to lgthy delays in restoring these areas. (p68y

Agency Response: Seesummary response at 7.1
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Ameren Corporation (Doc. #13608)

7.130 The proposed rule also indicates there will be no change to the waste treatment exclusion
for systems designed consistent with the requirenadritee Clean Water Act. However,
Ameren energy centers have numerous ponds, lagoons or impoundments used for storage
of storm water runoff or for waste water treatment that may fall under this proposed
definition and may result in additional permittingoasespecific evaluations. Point
source discharges that are covered by NPDES permits should not fall under the
jurisdiction of WOTUS. (p. 2)

Agency Response: Seesummary response at 7.1See alssummary response at
744r egar di ng t he a grexclsior fg éertainrsteramwateiocantra f
features.

Florida Power & Light Company (Doc. #13615)

7.131 The proposed rule's introduction of several broad terms, such as "tributary,” "adjacent,"
"similarly situated waters," "significant nexus" and "neighboring,” complicatésaa
assessment of the proposed rule's potential to expand or alter the extent of WOTUS. The
terms and their associated definitions expand the Clean Water Act's (CWA) jurisdiction
over waters that are currently classified as-jumisdictional, such as éemeral streams
and geographically isolated features based on current agency practice. For example, FPL
has significant concern that the language in the proposed rule could be interpreted to
conclude that cooling ponds at power plants could be jurisdadtibthey are adjacent or
neighboring to WOTUS. Similarly, mamade ditches or drainage swales that are
designed to convey stormwater or wastewater to discharge pointssite on
retention/detention ponds for subsequent, direct or indirect, dischargegolated
WOTUS could be jurisdictional under the proposed rule. It is critical that the final rule
make clear that the waste treatment system exemption includes each potential design
feature of a waste treatment system regardless of its location néaf @8y and that
cooling ponds at power plants continue to be exempted from WOTUS designation. (p. 1
2)

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2, 7.4.2, and 7.4.regarding exclusiors for certain cooling ponds and wastewater
recycling and stormwater control features.

7.132 The proposalamoves the "cooling ponds" exaten contained in the original exclusion.
Theoriginal exclusion stipulates that WOTUS do not include "waste treatment systems,
includingponds or lgoons designed to meet tfegurements of this act (other than
cooling ponds adefined in 40 C.F.R. 23.11 (m) which also meet theitaria of this
definition) ...'>" The currenproposal removes this parenthetical reference, While it is
appropriate to remove this languagetes definition no longer appears in 40 C.F.R. 423,
we urge the inclusion of additional regulattaimguage that clearly exempts cooling
ponds from WOTUS classification.

740 CFR122.3(i)
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The proposal also adds a comma after "lagoons" in the original exemption. This
grammaical modification is a substantive change that could unintentionally limit the
exemption to only pondsr lagoons. While we believe the agencies' view is that the rule
refers to all waste treatmesystems, not just ponds and lagoons, the punctuation error
should be addressed so as natridermine the scope and intent of the exemption.

With respect to the exemption itself, the preamble appropriately notes that “[w]here
waterswould be determined to be jurisdictional under the proposed rule, applicable
exenptions in theCWA would continue to preclude application@WA permitting
requirements® We believethe agencies have not intentionally sought to limit the scope
of the existing waste treatmesystem exemption; however, the inclusion of additional
termssuch as "adjacency" atideighboring" create further uncertainty around
jurisdictional designations that could potentiakgult in permitting delays and confusion
for regulators and project applicants. As a resultfitieé rule should include language
that clarifies what specific waste treatment systemponents are exempt in order to
minimize applicants' and permitting agencies' confusion.

Adding specificity to the components of exempt waste treatment systems is essential to
promoting the regulatorylarity intended through this rulemaking and will ensure that the
exemption is not unintentionally undermined. For example, many power plants use large
reservoirs for cooling water as part of a clesgdle recirculating system (CCRS).
Traditionally, theseare not considered WOTUS as they are created to allow water heated
by generation equipment to cool off before being reused. However, under the proposed
rule, manysuch systems could be deemed jurisdictional due to their proximity to
WOTUS. If these pondare designated as WOTUS, they would be subject to additional
restrictions or even prevent thee of such ponds for CCRS, undermining the intent of

the recentlyfinalized standards farooling water intake structures under CWA Section
316(b).Additionally, utilities also use surface drainage ditches and ponds to ensure
compliance witrexisting Spill Prevention, Control and Countermeasures (SPCC)
regulations and comply withoth the CWA and the Oil Pollution Act, as well as state and
locallevel water qualityaws. Insome cases, the ditches are part of an overall system to
capture oil and other spills well befaraching regulated WOTUS. These ditches and
ponds should remain expressly exempted g@TUS. We also recommend that any
system constructed and mtdined as a water qualityeatment system, whether under
federal or state authority, should be covered undesxbmption.

Thus, we recommend regulatory language stating that the waste treatment system
exemptionincludes at least the following compong gee proposed regulatory language
below):

A Treatment ponds and lagoons

A Drainage ditches

A Stormwater detention/retention ponds
A Cooling water impoundments

879 Federal Registé@2189 (April 21, 2014).
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Spill diversion ditches and containment ponds
Polishing ponds
Ditches and canals that connect unita gfaste treatment system

o To o o

Wastewater treatment tanks, includingwdter separators and sumps, and
piping/conveyances

We also urg that the final rule make clear that a waste treatment system should be
exempted if iwvas designed for #purpose, in wholer in part, of treating any type of
waste consideredollutant under the CWA, and the system was constructed in uplands
or not in WOTUS. Further, the construction of the waste treatment systerdpted

the CWA and tk agencies' expansion pirisdictional inclusion of adjacent wetlands, the
system should also be expressly exemped3-5)

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2, 7.4.2, and 7.4./egarding exclusiorsfor certain cooling ponds and wastewater
recycling and stormwater control features.

7.133 We recommend the foling reguatory revisionto 33 CFR 328.3(b)} with addiions
underlined bold.

(b) The following are not "waters of the United States" notwithstanding whether
they meethe terms of paragraphs (ad){thirough (7) of this section

(1) Waste treatment systemscluding treatment ponds tagoons, designed to
meet the requirements ofetlean WateAct or an applicable statewater
guality law or r equlation. Wastetr eatment systems includebut are not
limited to, the following features

(i) Tr eatment ponds and lagoons;

(ii) Drainage ditches

(iii) Stormwater detention/retention ponds;

(iv) Cooling water impoundments:

(v) Spill diversion ditchesand containment ponds

(vi) Polishing ponds;

(vii) Ditches and cands that connect units of awaste treatment system

and

(viii) Wastewater tr eatment tanks, including oil-water separatorsand sumps
and piping/conveyances.

The agencies should also define such waste treatment features out of WOTUS definitions
in existing regulatory guidance documents ()3

%979 Federal Register 22263 (April 21, 2014).
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Agency Response: Seesummary response at 7.1See als@summary response at
744r egar di ng t he ag e rlosioefar éertainrstermwateiocontra f  an e
features.

Murray Energy Corporation (Doc. #13954)

7.134 € d e s p i tim that the existihgaexclusion for waste treatment systems has been
preserved, the Agencies have proposed clerical changes to the exclusion that appear to
have the effect of narrowing it. The following marked text highlights the difference
between the exigg exclusion and the proposed one:

Existing. Waste treatment systems, including treatment ponds or lagoons
designed to meet the requirements of CWA (other than cooling ponds as defined
in 40 C.F.R. 8§ 423.11(m) which also meet the criteria of this dieimiare not

waters of the United States.

ProposedWaste treatment systems, including treatment ponds or lagoons,
designed to meet the requirements of the Clean Water Act.

Comparison Waste treatment systems, including treatment ponds or lagoons,
designedo meet the requirements of the Clean Water Act.

The addition of a comma after @Al agoonso wo
systemd not just treatment pondsorlagodns u bj ect t o t he fAdesi gne
standard. This clerical change could haweunintended substantive effect of narrowing

the exclusion by making all waste treatment sysfemat just treatment ponds or

lagoonss subject to the Adesigned to meetod stan
Murray and t he c o aWwatemreatmentgystenms @tiswwface god mines t e
sites are, as they must be, designed to meet the requirements of SMCRA. We question the
Agenciesd characterization of this as bein
Agencies did not intend to alter thestewater treatment system exemption in any way,

as they claim, then it is hard to see why there is even a need for this chang&Q)p. 19

Agency Response: Seesummary response at 7.1

The Florida Electric Power Coordinating Group, Inc. (Doc. #13993)

7.135 ¢ A s p e c i histhat somewasertreatment systems could be seen as being waters
of the United States under the extremely broad language of the proposed rules. Examples
of such waste treatment systems include cooling ponds, ash ponds, industrial stormwater
treatment pnds, rapid infiltration basins, settling basins, etc. Many such waste treatment
systems very likely will be "adjacent" or "neighboring" under the proposed definition,
due to Florida's unique, low gradient topography. If such waste treatment systems are
considered to be waters of the United States, the regulatory consequences would be
enormous. The treatment systems would no longer be able to serve their essential purpos
(which is to treat wastewatef)ecause EPA's regulations specifically state thatewast
assimilation and transport cannot be designated uses of waters of the United States. 40
CFR 8§131.10(a).

Capturing such treatment works as waters of the United States would be an absurd policy
choice, because permitted waste treatment systems cannbiybsspart of the aquatic
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inventory that Congress intended to protect unde€CiWA (in contrast to some

wetlands, that do warrant protection). To assert that waste treatment systems are waters
of the United States would be to negate their status as tnestiment systems. Although
permitted waste treatment systems potentially could impact nearby jurisdictional waters,
asserting jurisdiction is not a sensible approach to addressing potential impacts.
Alternatives include reliance on state licensing agen(n states that have groundwater
standards protective of downgradient surface waters), facilitating management of
potential impacts through EPA's oversight of @\&A nonpoint source continuing

planning process, or relying on potential impacts to beesddd under the TMDL

program.

The current language of the waste treatment system exclusion is not adequate to solve the
problems created by the proposed rule revisions, because courts have tended to interpret
exclusions very narrowly. For example, in a@ase the court held that the exclusion is
available only if the waste treatment system is completelycsaliained (presumably

meaning it cannot discharge to groundwater that migrates to surface waters) or is
authorized under an NPDES permit. NorthernfGalia River Watch v. City of

Healdsburg, 496 F.3d 993 (9th Cir. 2007). In Florida, virtually all groundwater migrates

to nearby surface waters, and treatment systems that do not have point source outfalls are
not covered under NPDES permits (though tisetthrges to groundwater are regulated

under state law). Thus, there is an acute need for changes to the proposed rule revisions.

Recommendation

The FCGEC recommends that in the final rule the agencies decline to utilize the
significant nexus concept tatend jurisdiction categorically to "other waters" that are
neighboring or adjacent to traditionally navigable waters (or their tributaries). This would
substantially address most of the RFEG's concerns with respect to both waste treatment
systems as wiehs CWA 8404 permitting more generally. Alternatively, the FBG
recommends that this definition of "waste treatment system" be included in the final rule:

A "waste treatment system" is an impoundment or other body of water that is
created primarily to treat pollutants pursuant to the Clean Water Act or State law.
It includes treatment ponds or impoundments created prior to the enactment of the
Clean Water A&t in 1972, and also includes treatment ponds or impoundments
created in "waters of the United States" where construction of the pond or
impoundment is authorized by a federal regulation or permit that takes into
account impacts on the aquatic ecosystemiso includes all treatment systems
regulated under a NPDES permit. It includes treatment ponds or impoundments
that do not have point source outfalls and discharge to groundwater, if the
groundwater discharges are licensed by a State environmentey ageh

applicable State groundwater regulations account for impacts to surface waters. A
waste treatment system includes any appurtenant features, including, but not
limited to, ditches, canals, and other waterways that convey wastewater or treated
water b or from features where treatment occurs. {p) 4

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2,7.4.2, and 7.4./egarding exclusiorsfor certain cooling ponds and wastewater
recycling and stormwater control features.
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NRG Energy, Inc(Doc. #13995)

7136 ¢ NRG understands the rationale for correct
however, we strongly disagree with the Agencies ' suggestion that the change is not
substantive for the following reasons.

Specifically, the deletion of theross reference is of special concern with regard to

perched cooling pondsHistorically these ponds have been considered to be part of
permitted wastewater treatment systems, designed to dissipate heat prior to cooling water
being discharged to surfacaters. As such, these ponds have been exempt from
consideration as either waters of the state or waters of the U.S. However, cooling ponds
may lie within the floodplain area of "traditionally navigable waters" or may be in close
proximity to such jurisdigdonal water. Cooling ponds may also be "adjacent” ("borders,
contiguous or neighboring™”) to WOTUS and separated from traditionally jurisdictional
waters by mammade dikes or barriers, and therefore could be considered as WOTUS
under the proposed definition

The complete lack of specific reference in the proposed rule to perched cooling ponds or
the use of ponds for cooling purposes is problematic in light of the set of new and
expanded definitions discussed above, which blur the distinction between aatksign
wastewater treatment system and a WOTUS.

Another concern involves existing wastewater treatment collection and conveyances
historically deemed to meet the current interpretation as components of a permitted
treatmensystem, because they do not diledischarge into a lake, stream, or river

unless through aauthorized (i.e., permitted) outfall. As mentioned above, the broadened
definitions included irthe proposed rule could be applied to these storm and process
water conveyances (influent aatfluent) and holding ponds which historically have

been excluded from WOTUS determinationfurn requiring the installation of

significant and costly, but unnecessary and redundantaetfols to be built to protect
these waters, which are already para germitted wastewatsystem.

Because the above mentioned terms are not explicitly identified in the proposed rule
definitions,and to eliminate the risk of unintended and unwarranted jurisdiction, NRG
recommends thiollowing additions to the defition of "Waters of the US"

Revise40 CFR 230.3 (t) (1) as follows

"Waste treatment systerasd their associated conveyangascluding treatmenand
perched cooling ponds or lagoondesigned to meet the requirements of the Clean Water
Act."and,

Revise 40CFR 230.3 (t) (5) (ii) as follows:

"Artificial lakes or ponds created by excavating and/or diking dry land and used
primarily for such purposes as stock watering, irrigationpling, storage/ retention
settling basins, or rice growing."

On a similar na relating to impoundments, the following was taken from the preamble:
"The agencies also note that an impoundment of a water that is not a waters of the United
States can become jurisdictional if, for example, the impounded waters become
navigablein-factand covered under paragraph (a)(l)".( Id. at 22201). This statement was
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likely intended to exclude waste treatment systems from waters of the United States;
however, it should be clarified with specific language identifying perched cooling
pond/permittedvastewater system component exclusions, as discussed ghd¥é)

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2, 7.4.2, and 7.4.Fegarding exclusiors for certain cooling ponds and wastewater
recycling and stormwater control features

Southern Company (Doc. #14134)

7.137 The Agencies Must Resolve a Clerical Error That Could Undermine Their Intentions
of Preserving the Existing Waste Treatment System Exemption

This historical waste treatment exclusion is vitally important to electriciesilés it

applies to operational units such as ash ponds and thermal treatment systems. And, while
the agencies claim to have preserved the existing exclusion, a proposed clerical change to

the exclusion, involving #insertion of a single comniamay hae the effect of
narrowing it. In discussions with EPA during the comment period, the agency has

reiterated its commitment to maintaining the exclusion and has signaled its willingness to

correct this error in the final rulemaking.

The addition ofacommdat er @Al agoonsd could be constr ue

system8 not just treatment pondsorlagoéns ubj ect t o t he Adesi
standard. To the extent there is any do
error that would potentily change the scope of the exemption, we note that none of the

n
bt

e

eight States that have fAstate waterso defi

included a comma after Al agoons. o0 (See,
Oklahoma, Louisiana, SdutCarolina, South Dakota, and Virginia). As such, we propose

the following correction: fAWaste treat ment

designed to meet the requir#8ments of +the

Agency Response: Seesummary response at 7.1

Southen lllinois Power Cooperative (Doc. #14402)

7.138 The Agencies should preserve an inclusive wastewater treatment system exclusion, and
provide an orsite water and wastewater management exclusion, to avoid disrupting
hundreds of thousands of existing industojérations nationwide; thus impeding
development of needed new infrastructure, and imposing substantial new regulatory
burdens on the regulated community, States, and the Agencies themselves. (p. 11)

Agency Response: Seesummary response at 7.1See alssummary responsest
7.3.2, 7.4.2, and 7.4.fegarding exclusiors for certain settling basins, cooling ponds,
and wastewater recycling andstormwater control features.

®The p
t

"
me et he requirements of the CWAO are not waters o
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Golden Spread Electric Cooperative, Inc. (Doc. #14422)

7.139 The Agencies are not proposing any change toettesnption. However, this exclusion
has historically suffered from ambiguity, which is not surprising, as the Agencies do not
provide a definition of what they consider to be a "waste treatment system.” The
Agencies do not explain if features that managen@r convey water through ditches
or other structures) but do not provide treatment to meet limits or other standards are
exempt. For example, manmade basins and ponds serve a myriad of environmental and
process purposes and do so in an environmemtdjonsible manner. It is also common
for facilities to have stormwater retention basins to manage regulated storm water. To
render these features "waters of the United States" would make them prohibitively
expensive and would eliminate their viability. sisch, Golden Spread recommends
extending the waste treatment exclusion to manmade basins, in addition to those
constructed for stock watering, irrigation or settling basins. (p. 7)

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2, 7.4.2and 7.4.4regarding exclusiorsfor certain cooling ponds and wastewater
recycling and stormwater control features.

National Lime Association (Doc. #14428.1)

7.140 6 . il sol atedd as used in the Definition of
to be Definedandt he Definition of AWetl andso Needs

éb. AWetl &hddough Awetl andso is defined in
rule, as the proposed rule is currently written, the definition can be construed to include
an area where stormwatennff is held to allow it to evaporate and thereby avoid its
discharge into another water which is, or might be, jurisdictional. Such features were
created and exist solely for that functional purpose and would thus should fall within the
exclusion for wa#t treatment systems provided under §328.3(b)(1) and the

corresponding sections under the related C.F.R. parts (hereafter collectively referred to as
the 8328.3(b)(1) exclusion). While we believe that this exclusion would apply, because of
the broad publibelief that the proposed rule expands WOTUS jurisdictional and because
of the overall ambiguity of the regulatory text as currently written (discussed throughout
these comments), the Agencies need to reconfirm that such features do qualify as waste
treatmet systems and pursuant to §328.3(b)(1)nateto be considergdrisdictional

wetlands.

If, however, the Agencies do not agree that such features qualify for the §328.3(b)(1)
exclusion, they should nonetheless be classified aguni@dictional along th same lines

provided for the several other features which the proposed rule would expressly exclude

from being jurisdictionalsee,e.g. proposed A328.3(b)(5) (ii) (
created by excavating and/or diking dry land and used exclysoresuch purposes as

stock watering, irrigation, setlig basi ns, 0%79Fdd.dReg. a 2226@,iandg . 0 ) ,

b1 As written, the exclusion provided under §328.3(b)(5)(ii) appears to apply solely to agriculture and farming.
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A328(b) (5 ileddepressiomgaxieatédn ci dent al t°0dd. Ponstruct
10-11)

Agency Response: Seesummary responses at.l., 74.2, and 74.4

Synagro Technologies, Inc. (Doc. #14565)

7.141 The Waste Treatment Exemption Should Specifically Include Land Applications Sites for
Biosolids

Synagro appreciates that the Proposed Rule explicitly specifies that EPA will not change

the longstandingregulato ns t hat excl ude fAwaste treat mer
requirements of the CWA (and prior converted cropland) from the definitiorMga t e r s

of t he Un({79MRQ@225/}. Astsiecls, th@ Proposed Rule maintains and clearly
articulates the eemption for waste treatment systems designed to meet the requirements

of the CWA. Synagro understands that the 0
additional regulation from the Proposed Rule will include biosolids management

performed in complianceith the Part 503 regulatidi.These regulations provide an

essential component of the existing regulatory framework that ensures effective

wastewater agency operations.

The retention of the waste treatment exemption is one of the highest priorities for

wadewater agencies and their biosolids management service providers. Synagro also
endorses the proposed ruleds clarification
groundwater at the federal level and, in fact, the proposed rule codifies a nditiger o

waters and features that EPA has by longstanding practice generally considered not to be
AWaters of the United Stategld. at 22218) Nevertheless, Synagro is concerned that

without clear and definitive language expressly provided in the Final Rule that it can be
inferred that the increased federal jurisd
wat er s 0) hecondtrued as astablishing a new federal power would cause an
impediment ordinary farming practice of utilizing biosolids as a fertilizer. Specifically,

the lack of clarity in the Proposed Rule as to what is included in the waste treatment
exemption willcreate regulatory barriers to the effective implementation of biosolids

land application projects without a commensurate benefit to the environment.

The wastewater treatment process generates biosolids which is applied to lands which
includes farm land,rught stricken areas, fire damaged areas, green belts, and
recreational areas. Under the broad criteria of this Proposed Rule, land application sites
for biosolids can be subject to Proposed Rule designation and requirements. As stated
before, such siteare already subject to CWA regulation by EPA under the Part 503 Rule
which addresses control of coincidental wastewater and runoff which may collect during
the handling, interim storage and processing of biosolids for land application. To mitigate
conflicting regulation, the existing Part 503 provisions should govern and therefore the

82 As written, the §328(b)(5)(v) exclusion appears to apply solely to construction

#®See 40 C.F.R. A35.2005(b) ( In2) ,s ydsetfeirmdi nags fificaol mp Itehtee tw aesat
to meet the requirements of title 11l of the [CWA], involving . . . the ultimate disposal, incluelaygling or reuse,

of the treated wastewater andesiduesvhi ch result from t hasisadded)at ment proces

108



Clean Water Rule Response to ComménIspic 7: Features and Waters Not Jurisdictional

waste treatment exemption should be broadened to expressly include in the final rule that
lands already subject to Part 503 land application requirements. (p. 2)

Agency Response: Seesummary response at 7.1

National Rural Water Association (Doc. #14623)

7.142 We do not believe that a new rule should result in changing the historic regulatory
understanding for coverage of water infrastructure. Any final rule should retain the
current exclusion (33ER 328. 3(a) and 40 CFR 122.2) for
and clarify that that the exclusion includes similar practices implemented by drinking
water treatment systems. (p. 4)

Agency Response: Seesummary response at 7.1

Berkshire Hathaway Energy Company (Doc. #14650)

7.143 A. The Agencies Should Clarify That Waste Treatment Systems Not Subject To Effluent
Limitations or Otherwise Subject to Requlation are Exempt from Waters of the U.S.

The Agencies state that no changes are being proposed to the longstanding exclusion for
waste treatment systems designed to meet the requirement of the Clean W&t@hAct.
waste treatment exemption has historically included surface impoundments or settling
ponds that are part of a waste treatment system at an electric generation facility.
However, if the Agencies proceed with the proposed expansion of the definition of waters
of the U.S., changes will be required to the existing exemption for waste treatment
systems because utilities will be required to rely on the waste treatment system
exenption to a greater degree.

To illustrate, certain surface impoundments and settling ponds that may be considered as
part of a waste treatment system may not be subject to effluent limitations under the
Clean Water Act because the water is used in a clogdd system and is not

discharged. Such surface impoundments and settling ponds have not historically been
considered waters of the U.S. because they were not considered wetlands. Accordingly,
companies have not needed to rely on the waste treatmenttexefop exclusion of

certain waste water systems. However, under the proposed expanded definition of waters
of the U.S., these waste water systems could become jurisdictional. Accordingly, the
waste treatment system exemption should be modified to syadigifexempt waste

treatment systems that are not subject to effluent limitations. In addition, waters that may
otherwise be subject to future regulations, such as updated effluent limitation guidelines
or coal combustion residual rules, should specifydadl included in the exemption of

waste treatment systems. (p. 4)

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2 and 7.4.4egarding exclusiorsfor certain settling basins, cooling ponds, and
stormwater control features.

®d.at22217[Def i ni ti on of AWaters of the ,J%FAed Red. 7Gat22198s 0 Unde
(April 21, 2014)]
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American Publid?ower Association (Doc. #15008)

7.144 APPA has concerns that the proposed rule indicates that the agencies would interpret the
waste treatment exclusion to mean that no waste treatment system qualifies for the
exclusion unless the system was designed consisiinthe requirements of the CWA.

79 Fed. Reg. at 22,199. Therefore, facilities designed prior to passage of the CWA could
be in question under the proposed rule. Clarification of the waste treatment exclusion is
critical for APPAOGsablm® rely enrthe exclusisen. Théagencienu s t
should address which features and waters can be considered a waste treatment system.
Moreover, the agencies should clarify that allsite management of water, including
transport, storage, treatment, and ase,nonjurisdictional. Any discharges into waters

of the U.S. that result from these activities are already covered under Section 402 of the
CWA. The agencies should engage with stakeholders that rely on the waste treatment
exclusion to understand thendasion and unpredictability that surrounds this exclusion.

After having these critical stakeholder discussions, the agencies should propose a revised
rule that addresses the waste treatment exclusion and provides some much needed clarity
for regulators ath the regulated publi¢p. 9-10)

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2,7.4.2, and 7.4.fegarding exclusiors for certain settling basins, cooling ponds,
and wastewater recycling andstormwater control features.

Utility Water Act Group (Doc. #15016)
7.145 5. Implications for § 316(b) Regulation of Cooling Water Intake Structures

The definition of WOTUS also determines th
rules for new and existing facilities, whi
watero from WOTUS and have any sort of NPD
withdraw ®oling water from natural waters, many others withdraw cooling water from
purposebuilt ponds or impoundments designed to captursitenstormwater and

snowmelt, ensure adequate cooling water supply, and reduce withdrawals from nearby
jurisdictional wates. Some of those ponds also receive and remove heat from condenser
cooling water, in which case they should fall within the waste treatment system

exclusion. But others do not and, given their likely location (adjacent and connected,

directly or indirectly to jurisdictional waters), could be reclassified as WOTUS. Where

the cooling impoundment is satbntained and does not require withdrawals from any
jurisdictional water, reclassifying the impoundment as a WOTUS would trigger

application of the § 316(ule and the substantial costs associated with that rule. 79 Fed.

Reg. 48,300, 48,383801 (Aug. 15, 2014); EPA, ER821-R-14-001, Economic Analysis

for the Final Section 316(b) Existing Facilities Rule (May 20a4¢ailable at
http://water.epa.gov/lawsretmvsguidance/cwa/316b/upload/Cooli¢ater Phase

4 Economics_2014.pdf. And where cooling water is replenished by withdrawing make

up water from a WOTUS, classifying the pond as jurisdictional would create enormous
confusion regarding the point of compice with the § 316(b) rules. (p3-29)

Agency Response: Seesummary response at 7.1See alssummary response at
7.3.2regarding exclusion d certain cooling ponds
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7.146 The Agencies say that they are neither changing nor seeking comment on the waste
treatment system exclusion here. 79 Fed. Reg. at 22,189 col. 2, 22,190 col. 1. But the
Agencies, perhaps unintentionally, have made at least one ch#mgaddition of a
simple but crucial commathat could be misinterpreted as narrowing this important
exclusion.See infrgp. 73. In meetings with industry and in various public statements, the
Agencies have stressed their desire to maintaistdtas quavith respect to wast
treatment systems and other industrial features not currently regulated as jurisdictional
waters. Below, we explain why it is important for the Agencies to avoid unintended
Aregul ation by punct statdasiquior many wastd treatentu | d ¢ h a
systems appropriately treated as-umsdictional at steam electric plants and other
industrial facilities. If the Agencies intend their proposed definition of waters of the
United States to cover any industrial waters, including any waste treatyséein
components of the type discussed below, which typically have not been considered
jurisdictional, they may do so only after fully assessing the costs and other regulatory
consequences, and providing adequate notice and an opportunity to comn&&8.7(p.

Agency Response: Seesummary response at 7.1

7.147 Waste treatment systems vary by facility, but at electric generating stations, they typically
include: wastewater collection features (such as bins, basins, and channels), wastewater
treatment facilities (such as cawi ponds, ash ponds, physical/chemical treatment tanks,
dewatering bins, coal pile runoff collection ponds, raw water clarifier ponds, sludge
management ponds, low volume waste ponds, and stormwater sedimentation ponds), and
wastewater and treated wateneeyances (such as pipes, channels, and conduits) that
convey untreated or treated wastewater to and from these features. Waste treatment
systems also include stormwater retention/detention basins at service centers, substations,
and other fixed facilitiesWaste treatment systems also include SPCC structures located
at generating plants and other types of fixed facilitteg,(substations, transmission
poles) containing transformers.

Some components of a waste treatment system may be en@ageid abuilding or a

pipe), while other components typically are outdoerg (an ash pond, cooling lake or
pond, or a runoff collection pond). The electric utility industry commonly uses systems of
interconnected pipes, channels, basins, ponds, and otheetefr collecting and

treating wastewater. As EPA has acknowl edg
cod combust i o nconweyorsHig. by veaier)] haveden used for 50 years
or more®®

EPA has long recognized that the collection ardtment of waste in ponds or

impoundments is an important component of effective waste treatment. Indeed, the
Agencyods effluent | imitations guidelines f
include technologypased limitations predicated on tleeél of control achievable by

Afash ponds. 0o Ash ponds hold and treat ash
sedi mentati on. AfSedi mentati on processes ptr
bottom of the water column where accumulaledsi ds ar e removed. 0 Ame

% EPA, Development Document for Final Effluent Limitations Guidelines, New Source Performance Standards, and
Prdreatment Standards for the Steam Electric Point Source.
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Works AssociationWater Quality and Treatmea63 (4th ed. 1990); see also Mackenzie
Davis & David CornwellJntroduction to Environmental Engineeridg9 (2d ed. 1991).
Supplemental treatmentfor example, the additioof polymers or flocculants can be
designed economically by treating portions of ash transport water separated into
treatment fAcell s. o

Ash transport water is just one example of the type of wastestream that steam electric
plants manage and treat in pormdsmpoundments. As another example, doald plants
generally collect sedimeitdiden runoff from coal piles and then convey that sediment to
coal pile runoff collection ponds where the sediment is allowed to settle out of the water
before the water eyparates, is reised, or, in many cases, is discharged.

Coalfired power plants are not alone in using ponds or impoundments to treat

wastewater. Like codired plants, gasand oilired plants, as well as nuclear plants,

produce a variety of low volumeastewater and stormwater from the generating site.

That water must be managed and treated to ensure compliance with permit requirements.
Waste treatment ponds are an effective and proven technology for meeting such
requirement$ so much so that EPAitselfd ent i fi es both wet and d
management practiceso for controlling pol/l
Water: Best Management Practices, P@sinstruction Stormwater Management in New
Development & Redevelopmgent
http://water.ep@ov/polwaste/npdes/swbmp/PostConstructstarmwaterManagement

in-New DevelopmeniandRedevelopment.cfm (last updated July 2, 2014).

The treatment of heat is another important example of waste treatment systems at electric
generating stations. Steam étecplants use condenser cooling water to transfer waste
heat. Heated water from the plant may be conveyed to a cooling pond or impoundment,
where the heat is treated by dissipation to the air. Cooled water within the cooling pond
can be pumped back intbe plant to start the cooling process again (in a closed loop
system) or discharged to downstream fAdwater
402 permitting requirements, including limits governing waste heat). Many of these
features are mamade resevoirs that were created purposefully to serve an industrial
facility, and they are different from natural waterbodies. As an example, most power

plant cooling impoundments located in Texas are designed specifically for heat
dissipation. Moreover, in moshases, the mamade features would not exist without the
power plant.

Similarly, areas that might otherwise contain features consistent with jurisdictional

wetl ands (or fAwaters of the United Statesbo
soils, can irfact be waste treatment systems. For example, EPA has recognized and
encouraged the use of fAconstr BeeteglBPAWet | and
EPA/625/188/022, Design Manual: Constructed Wetlands and Aquatic Plant Systems for
Municipal Wastevater Treatment at 15 (Sept. 198®8)ailable at
http://water.epa.gov/type/wetlands/upload/design.pdf. EPA also considers wetlands
restoration a method of abating pollution from nonpoint and point soiBeeSPA,
EPA-841-B-05-003, National Management M&aes to Protect and Restore Wetlands 60

and Riparian Areas for the Abatement of Nonpoint Source Pollution at 43 (July 2005),
available athttp://www.epa.gov/owow/nps/wetmeasures/; EPA, EPARIB-005,

Constructed Wetlands for Waste Water Treatment aidli% Habitat, 17 Case Studies

112



Clean Water Rule Response to ComménIspic 7: Features and Waters Not Jurisdictional

(Sept. 1998 available athttp://www.epa.gov/owow/wetlands/pdf/ConstructedWetlands
Complete.pdf.

As this short overview demonstrates, water features ranging from constructed wetlands to
ponds, lagoons, basins, and othepaundments, along with the ditches, channels, and
canals that convey waste to and from those features, typically play an important role in
waste treatment systems used at electric generating stations and related transmission and
distribution facilities. Tley provide important environmental benefits by facilitating the
proper handling and treatment of wastes produced during the process of generating,
transmitting, and distributing electricity, ensuring that pollutant discharges are properly
controlledbeforethey discharge through a regulated point source to WOTUS.

If these waste treatment systems or their components were deemed WOTUS as a result of
the Proposed Rule (for instance, as a resu
facilities wouldface the incongruous situation whereby an NPDES permit would be
required for a discharge of wastewater or other fluids or substamoés treatment

system®® and that permit would require compliance with all technol@yl water

guality-based limits bire the water enters the treatment system. This would make those
features redundant and essentially useless for their intended purpose. It also would add
exorbitant costs (mostly borne by the ratepayers) for replacement systems that provide
little or no aditional benefif’ Alternative technologies, if practicable or available at all,

could create their own environmental issues, for example by increasing impervious cover
and requiring additional energy for pumping. Likewise, a Corps § 404 permit would be
required for essential maintenance of waste treatment systems and the placement of
control features or other structures within these feat(pe6.-71)

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2, 7.4.2, and 7.4./egarding exclusiorsfor certain cooling ponds and wastewater
recycling and stormwater control features.

7.148 B. Exclusion of All Parts of a Waste Treatment System Is Consistent with the
Language of the Statute and Congressional Intent.

Exclusion of treatment facilities from thefthition of the WOTUS is consistent with the

language of the statute and Congressional intent. These treatment facilities function as
NPDES -digingledo treat ment technologies and f ot
production and treatment proce€angress did not expect that EPA would view

treatment facilities as regulated waters or regulate discharges into treatment facilities.

®Although A 122.45 of the NPDES regulations authorizes
where compliance monitoring at the point of discharge to WOTUS is impractical or inéedise authority to

impose those limits is based on control of discharges from the point source to WOTUS. 40 C.F.R. § 122.45(h).

67 State regulators also would face additional costs, since they would have to establish water quality standards for

those wagrbodies. As discussetiprapp. 1316 andinfrap. 63, absent a waste treat ment
Water Quality Standards rule, 40 C.F.R. § 131.10, forces regulators to choose between assigning patently arbitrary

Afi shabl e, s wi mnrateddriteria onummaerade aystdms fosvehiohcsuch uses are wholly

i nappropriate or spending their scarce time and treasul
justifying less restrictive uses and criteria.
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Instead, Congress intended that each company would be freetoe i t s own
i nnov alteict sé ono o n -ofpipewstandard€me et e nd

The plain language and structure of the CWA reflects Congressional intent that waste
treatment systems would be viewed as components of point sources or facilities, not as
WOTUS. The CWA detbdbnas Apgi Adi Boomwkiche conve
poll utants are or may be discharged. 06 CWA
added). Waste treatment systems are upstream of the point of discharge and thus are part

of t he syst &motiftd whichinpollutamntscake @ischargedtin the
meaning of the CWAd.Bot h t he plurality opinion and J
Rapanosdentify and accept this important distinction and recognize that the CWA
definitions conceive of fApoint sostinctceso an
categoriesRapanos547 U.S. at 735{urality), 771 (Kennedy, J% Excluding waste

treatment systems from jurisdiction is essential to maintaining this distin(iori-72)

Agency Response: Seesummary response at 7.1See alssummary responses at
7.3.2, 7.42, and 7.4.4regarding exclusiors for certain settling basins, cooling ponds,
and wastewater recycling andstormwater control features.

7.149 The waste treatment system exclusion is one important tool for avoiding those
implications and preventing conflicts WiNPDES requirements. (p.-73)

Agency Response: Seesummary response at 7.1

7150 Bot h Agencies6 definiti-roemfsern emrtd a1 dteo afi @@a leint
defined in 40 CFR 423.11(m) which also mee
C.F.R. 8 122.2(g)33 C.F.R. § 328.3(a). The effect of that parenthetical is to exclude
such ponds from protection under the waste treatment system exclusion. But, over thirty
years ago, EPA withdrew the technoldggsed cooling pond regulations and
accompanying definitiothat the parenthetical was designed to reference. See 45 Fed.
Reg68,328 (Oct. 14, 1980) (proposed); 47 Fed. Reg. 52,290 (Nov. 19, 1982) (final). The
Agencies propose (appropriately, we agree) to delete this parenthetical cross reference,
recognizingthat t ref ers to fAan EPA regul ation that
Regul ations. o 79 Fed. Reg. at 22,217 <col
nonsubstantiveld. Again, we agree. EPA long ago withdrew its regulations designed to

3. REP. NO. 92114, at 59 (271), reprinted in 2 A LEGISLATIVE HISTORY OF THE WATER POLLUTION
CONTROL ACT AMENDMENTS OF 1972, at 1477 (1973). Similarly, the Conference Report on the 1972 CWA
states that:
[T]he Administrator is required to establish standards of performance whiehtréfé levels of control
achievable through improved production processes, and of process technique, etc., leaving to the individual
new source the responsibility to achieve the level of performance by the application of whatever technique
determined avé#ble and desirable to that individual owner or operator.
S. REP. NO. 92236, at 128 (1972) (Conf. Rep.), reprinted in 1 A LEGISLATIVE HISTORY OF THE WATER
POLLUTION CONTROL ACT AMENDMENTS OF 1972, at 311 (1973).

8 Justice Kennedy takes issue withtherplul i ty for its fnegative inferenceo t
and WOTUS are mutually exclusive, and the plurality assumes that point source discharges are always intermittent,
waters that flow intermittently are more like point sources than W8®Td. at 7717 2. But Justi ce Kenne

quarrel is with the assumption that all point source discharges are intermittent, not with the legal significance of the
distinction between point source discharges and WOTUS.

114



Clean Water Rule Response to ComménIspic 7: Features and Waters Not Jurisdictional

constran the use of cooling ponds and lakes, meaning that the substantive change
occurred years ago. (p.-7®)

Agency Response: Seesummary response at 7.1

7.151 2. The Waste Treatment System Exclusion Applies Without Regard to When or
Why a System Was Originally Constructed or Whether It Requires an NPDES
Permit.

In many cases, waste treatment systems excluded from CWA jurisdiction involve
components that were designed and constructed before the CWA was passed, that
perform multiple functions, including treatment, or that do noiregan NPDES permit.

State and federal regulators routinely apply the waste treatment system exclusion to such
systems, thereby excluding them from CWA jurisdiction.

For example, at several electrical generating stations in Florida, the treatment and

subgquent movement of industrial wastewater from ponds to groundwater are regulated
through a state regulatory program. The Florida Department of Environmental
Protectionds (AFDEPO) I ndustrial Wastewate
Apercol aticoowepaemd ati on ponds are artificia
operated to allow the vertical movement of treated water through the bed of the pond.

The wastewater being treated in these ponds is composed mostly of neutralized, non
hazardous lowolume wates from generating stations.

Because these ponds allow the movement of treated water to groundwater, which is not
regulated under the CWA, and typically do not discharge to surface waters regulated

under the CWA, these percolation ponds generally armdoided or regulated in

NPDES permits issued 71 by the FDEP. Instead, percolation ponds are regulated under a
separate environmental permit issued by the FDEP under separate state statutes and rules.
Therefore, while the design and operation of these 9arelsubject to state regulation,

the industry and state regulatory agencies consider these ponds to be waste treatment
systems, not WOTUS regulated under the CWA. (p8B0

Agency Response: Seesummary response at 7.1See alsdhe summary response
at 7.4.2regardingthe agenci es 0 exclusierefdr cedamwastewatarn
recycling features including percolation ponds

7.152 3. The Waste Treatment System Exclusion Applies to the System as a Whole, Including
Related Conveyances.

Most waste treatment systems do catsist of a single impoundment, structure, or

feature where all treatment functions occur. Rather, management of the wastewater to and
from the places where treatment occurs is an intrinsic and important part of the waste
treatment system. This princips@ould be so obvious as to encounter no opposition.

0 A passing statement in the ProposedlRe 6s preambl e says: ADitches may have
purposes, such as irrigation, water management or treatment, and roadside drains. In order to be excluded, however,
the ditch must be excavated wholly in uplands, drain only uplands,gamdéeh | ess t han perenni al f

at 22,20304 (emphasis added). What this statement does not say, however, is whether such a ditch also could be
excluded under the waste treatment system exclusion. We believe that the Agencies most likébyrfegtatbn the
exclusion in this context because, in their minds, it is settled that it should apply and therefore not worthy of
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(After all, the word Asystemo itself conno
complex whole, not a single, isolated feature.) The Agencies and reviewing courts agree,
confirming that channsllinking the basin where treatment occurs are unavoidable and
necessary components of a waste treatment system. See 2006 Grumbles Leftkioat 3;

Valley Envtl. Coal. 556 F. 3d at 209 (A[ S]tream segmer

ponds to whichtheg onnect, are unitary Owaste treatnm
Agencies acknowledge, such channels often provide additional treatment. 2006 Grumbles
Letter at 3.

In short, the waste treatment system exclusion has been properly interpreted aad appli

to include all of the drains and ditches that flow to sumps, lagoons, and other ponds, or
whose contents are eventually pumped or discharged to a pond exempted under the waste
treatment systems (e.g., ash ponds) and from there discharge to juristivetitera. (p.

82-83)

Agency Response: Seesummary response at 7.1

7.153 E. The Agencies Should Undo Their Inadvertent But Potentially Substantive
Change to the Waste Treatment System Exclusion.

The Agencies propose a subtle change in the waste treatment system exclusamndhat c
be misinterpreted to narrow the exclusion (a result the Agencies have said they do not

intend). The current rule excludes fAWaste
or | agoons designed to meet the isequiremen
punctuation, the qualifier fAdesigned to me
modi fies only the phrase Atreatment ponds

comma after fAl agoons, 0 thus excludoérng [ w]
| agoons, designed to meet the requirements
§ 328.3(b)(1), 79 Fed. Reg. at 22,263 col. 1. This punctuation change could be interpreted

as a substantive change to the provision. It can be read to changekhef the

qualifying language by applying it to all waste treatment systems. Under this reading, all

5

systems, not just Atreatment ponds and | ag
applies, would have to be fAdesingWad etro Amd e
order to fall within the exclusion. This ¢

meet 0 aansirbed nabr@vly or broadly.For example, features that were
constructed for waste treat mkcoddngthaveor t o t
been designed with CWA compliance in mind, yet such features often play an essential

role in achieving compliance with current CWA requirements and are commonly

mention. If so, the Agencies should clarify that ditches that are part of a waste treatment system are covered by the
waste teatment system exclusion. If that is not the case, however, the Agencies should explain their position and
provide an opportunity for public comment.

“"Even if the fAdesigned to meeto |l anguage wems applied
preventing application of the exclusion to systems thatipte the CWA, serve multiple functions, or require no

NPDES permit. Absent tempor al and other qualifications
me et 0 | an g u dothoseaystens ¢hat eurrentlyriugction to reduce water pollution in some fashion. Such

a reading is certainly consistent with the way in which the exclusion has been applied in most cases. But adding the
comma invites unnecessary speculation and unegrtavhich we urge the Agencies to avoid.
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excluded from regulation by virtue of the waste treatment system exclusen. Th
Agencies should avoid this interpretative minefield by deleting the new comma.

UWAG does not support this unacknowledged edit to the exclusion, which could limit
the scope of the exclusion, converting currently excluded waste treatment systems into
WOTUSwith a single stroke. The Agencies have said they are not making any
substantive changes to the provision. If so, they should remove the comma. If the
Agencies nevertheless retain the new comma, they must acknowledge the comma,
explain what it means, aradford an opportunity for public comment. (p.-83)

Agency Response: Seesummary response at 7.1

Edison Electric Institute (Doc. #15032)

7.154

7.155

étoday a wutility can wit hd rsaevconstauttelpond r o m
and then use that water in a clossale sywtem, with or without returning the water to

the river or lake. Under current regulations, that pond typically would not be considered a
water of the U.S. and use of the pond would not trigger related regulatory requirements
(e.g., CWA section 402 permitiy obligations for transfers of water to or from the pond,
section 404 permitting obligations for maintenance activities associated with the pond, or
section 316(b) cooling water intake structure requirements for withdrawals from the pond
to the power planfor cooling purposes). However, the proposed rule categorically asserts
jurisdiction over tributary and adjacent waters in a manner that could reclassify the pond
as a water of the U.S. This would hinder the use of clogel@ systems, which EPA's

cooling water intake structure rules seek to promote. This also would be inconsistent with
past practices and interpretations, creating enormous confusion about the jurisdictional
status of the pond and related regulatory requirements. Under longstanding IERA po
water that has been withdrawn from the waters of the U.S. is not subject to federal
jurisdiction.”” The proposed rule should maintain that distinction. (p. 20)

Agency Response: Seesummary response at 7.1See alsdhe summary response
at 7.3.2regarding the exclusim of certain cooling ponds

éutilities also may have | agoons for the
facilities. In some cases that wastewater may be discharged to a river under a section 402
national pollutant discharge elimination systenPNES) permit. In other cases, the

lagoon may not discharge. In either case, the lagoon should be covered by the waste
treatment system exclusion. Like closggtle cooling ponds, under the current

definition, such a lagoon would not be considered a watiedJ.S. However, the

proposed jurisdiction over "adjacent waters" under the proposed rule calls into the
guestion the status of these lagoons. These lagoons are determined to be waters of the
U.S., utilities may no longer be able to use them for stoeftgctively requiring

generation facilities immediately to find alternative, undoubtedly very costly, waste
system management options that can be implemented within the physical constraints of a

"2 This policy is described in the preamble to EPA's water transfer rule, which distinguishes between "a situation in
which, for example, an industrial facility takes in water for the purpose of cooling somé trertfacility itself'

where "the water used for cooling loses its status as a water of the United States" with transfers of water from one
water body to another without an intervening industrial use. 73 Fed. Reg. 33697,33705 n.10 (June 13,2008).
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given facility site. This would prevent the use of lagoonsases where they may be
desired and appropriate, and the orderly andeffsttive transition away from them in
cases where utilities are required to move to other treatment options over time. Like
cooling water, the water in these lagoons is beind tmean industrial purpose and
should not be considered a water of the G.@. 2021)

Agency Response: Seesummary response at 7.1

7.156 The proposed rule would maintain the current exclusion of waste treatment systems from
being jurisdictional, and the agencies statefttinay do not propose any substantive
changes to the exclusion for waste treatment systems, though they would add a comma so
the exemption would apply to "waste treatment systems, including treatment ponds or
lagoons, designed to meet the requirements ofCtean Water Act." 79 Fed. Reg. 22217.
However, although the exclusion itself is fairly straightforward, it has not always been
applied consistently. As a result, the same type of feature may be treated as an excluded
"waste treatment system" in one instanbut treated as a jurisdictional "water of the
U.S." in another instance.

In addition, by adding a comma after the word "lagoons," the proposed rule could be read
to narrow the scope of the exclusion by requiring that all "waste treatment systems," not
just "treatment ponds or lagoons" as under the current rules, be "designed to meet the
requirements of the CWA" to qualify for the exclusion. This could be interpreted to
mean, for instance, that features that were constructed for waste treatmenttpgor to
CWA's enactment in 1972 do not qualify for the waste treatment exclusion. This creates
new interpretive issues, as "designed to meet the requirements of the CWA" can be
construed narrowly or broadly. For example, features that were constructed ®r wast
treatment prior to the CWA's amendment in 1972 could not have been designed with
CWA compliance in mind. Yet these features often play an important role in achieving
compliance with current CWA requirements, and are now commonly excluded from
regulationby virtue of the waste treatment system exclusion.

Furthermore, the Agencies have missed an opportunity to deletsuspgnded

language included only in the NPDES version of the exclusion, and thus to bring greater
clarity and certainty to the interprétan and application of the exclusion. The agencies
should delete that suspended language to avoid confusion-2@) 21

Agency Response: Seesummary response at 7.1

7.157 The agencies should carefully maintain the waste treatment exemption to ensure that
utilities and othebusinesses can continue to rely on their waste treatment conveyance
and storage systems to comply with the water quality requirements of the CWA. The
agencies should delete the proposed new comma in the exemption and the suspended
limitation in the currensection 402 waste treatment exclusion. (p. 30)

3 Seepreceding note. This policy is described in the preamble to EPA's water transfer rule, which distinguishes
between "a situation in which, for example, an industrial facility takes in water for the purpose of cooling some part
of the facility itself' where "th water used for cooling loses its status as a water of the United States" with transfers

of water from one water body to another without an intervening industrial use. 73 Fed. Reg. 33697,33705 n.10 (June
13,2008).
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